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Now Available Online

Code of Federal Regulations
via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO

Access, a service of the United States Government Printing

Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
officia online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr
For additional information on GPO Access products,

services and access methods, see page |l or contact the
GPO Access User Support Team via:

O  Phone: toll-free; 1-888-293-6498

O Email: gpoaccess@gpo.gov
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532
RIN 3206-Al10

Prevailing Rate Systems; Removal of
Umatilla County, OR, From Spokane,
WA, Nonappropriated Fund Wage Area

AGENCY: Office of Personnel
Management.

ACTION: Interim rule with request for
comments.

SUMMARY: The Office of Personnel
Management (OPM) is issuing an
interim rule to remove Umatilla County,
OR, from the area of application of the
Spokane, WA, nonappropriated fund
(NAF) Federal Wage System (FWS)
wage area.

DATES: This interim rule becomes
effective on January 1, 1998. Comments
must be received by January 22, 1998.

ADDRESSES: Send or deliver comments
to Donald J. Winstead, Assistant
Director for Compensation
Administration, Workforce
Compensation and Performance Service,
Office of Personnel Management, Room
7H31, 1900 E Street NW., Washington,
DC 20415, or FAX: (202) 606—4264.

FOR FURTHER INFORMATION CONTACT:
Mark Allen at (202) 606—-2848, or send
an e-mail message to maallen@opm.gov.
SUPPLEMENTARY INFORMATION: The
Spokane wage area is presently
composed of one survey area county
(Spokane, WA) and three area of
application counties (Adams County,
WA,; Walla Walla County, WA; and
Umatilla County, OR). The removal of
Umatilla County from the area of
application of the Spokane wage area is
appropriate because there are no NAF
FWS employees stationed in Umatilla
County and no Federal agency
anticipates future employment in the
county. Under section 5343(a)(1)(B)(l) of

title 5, United States Code, NAF wage
areas ‘‘shall not extend beyond the
immediate locality in which the
particular prevailing rate employees are
employed.”

The Federal Prevailing Rate Advisory
Committee, the statutory national-level
labor-management committee
responsible for advising OPM on
matters concerning the pay of FWS
employees, has reviewed and concurred
by consensus with this change.

Pursuant to 5 U.S.C. 553(b)(3)(B), |
find that good cause exists for waiving
the general notice of proposed
rulemaking. Also, pursuant to 5 U.S.C.
553(d)(3), | find that good cause exists
for making this rule effective in less
than 30 days. The notice is being
waived and the regulation is being made
effective in less than 30 days because it
is not in the public interest for Umatilla
County to remain in the Spokane wage
area after December 31, 1997. Under
section 532.205 of title 5, Code of
Federal Regulations, the highest
minimum wage applicable within a
wage area must be applied to the entire
wage area. The current Federal
minimum wage is $5.15 an hour, and
the minimum wage in the State of
Oregon will increase to $6.00 an hour
onJanuary 1, 1998. If Umatilla County
is not removed from the Spokane wage
area by January 1, 1998, the pending
increase in the minimum wage for the
State of Oregon would require that pay
rates for NAF FWS employees who are
stationed in Adams, Spokane, and Walla
Walla Counties, WA, be increased to
account for the higher minimum wage
in the State of Oregon even though none
of the NAF FWS employees who are
stationed in the Spokane wage area
work in Oregon.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they affect only Federal
agencies and employees.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.

Office of Personnel Management.
Janice R. Lachance,
Director.

Accordingly, OPM is amending 5 CFR
part 532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; §532.707
also issued under 5 U.S.C. 552.

2. Appendix D to subpart B of part
532 is amended by revising the wage
area listing for the Spokane,
Washington, nonappropriated fund
Federal Wage System wage area to read
as follows:

Appendix D to Subpart B of Part 532—
Nonappropriated Fund Wage and Survey
Areas

* * * * *

Washington

* * * * *

Spokane

Survey Area
Washington:
Spokane
Area of Application. Survey Area Plus

Washington:
Adams
Walla Walla
* * * * *
[FR Doc. 97-33435 Filed 12-22-97; 8:45 am)]
BILLING CODE 6325-01-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1209
[FV-97-705IFR]

Mushroom Promotion, Research, and
Consumer Information Order;
Referendum Procedures

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule provides procedures
which the Department of Agriculture
(Department) will use in conducting the
referendum to determine whether
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mushroom producers and importers
favor continuance of the Mushroom
Promotion, Research, and Consumer
Information Order (Order). In order to
continue, the Order must be approved
by a simple majority of producers and
importers voting in the referendum and
that majority must represent more than
50 percent of the mushrooms produced
and imported by those voting in the
referendum. These procedures will also
apply to any subsequent referenda to
amend, continue, or terminate the order.
EFFECTIVE DATE: December 24, 1997.
Comments must be received by January
22,1998.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule to:
Research and Promotion Branch, Fruit
and Vegetable Division, Agricultural
Marketing Service (AMS), 1400
Independence Avenue, Room 2535-S,
Stop Code 0244, Washington, DC
20250-0244, fax: (202) 205-2800. Three
copies of all materials should be
submitted, and they will be made
available for public inspection at the
Research and Promotion Branch during
regular business hours. All comments
should reference the docket number and
the date and page number of this issue
of the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Stacey L. Bryson, Research and
Promotion Branch, Fruit and Vegetable
Programs, AMS, USDA, 1400
Independence Avenue, Room 2535-S,
Stop Code 0244, Washington, DC
20250-0244, telephone (202) 720-6930
or (888) 720-9917.

SUPPLEMENTARY INFORMATION: This rule
is issued under the Mushroom
Promotion, Research, and Consumer
Information Act of 1990 (7 U.S.C. 6107—
6112), hereinafter referred to as the Act.

This rule provides the procedures
under which the referendum will be
conducted.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have
retroactive effect. Section 1930 of the
Act provides that nothing in the Act
may be construed to preempt or
supersede any other program relating to
mushroom promotion, research,
consumer information, or industry
information organized and operated
under the laws of the United States or
any State.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
§1927 of the Act, after an Order is

implemented, a person subject to the
Order may file a petition with the
Secretary of Agriculture (Secretary)
stating that the Order or any provision
of the Order, or any obligation imposed
in connection with the Order, is not in
accordance with law and requesting a
modification of the Order or an
exemption from the Order. The
petitioner is afforded the opportunity
for a hearing on the petition. After such
hearing, the Secretary will make a ruling
on the petition. The Act provides that
the district courts of the United States
in any district in which a person who
is a petitioner resides or carries on
business are vested with jurisdiction to
review the Secretary’s ruling on the
petition, if a complaint for that purpose
is filed within 20 days after the date of
the entry of the ruling.

Executive Order 12866 and Regulatory
Flexibility Act

Paperwork Reduction Act

This rule has been determined not
significant for purposes of Executive
Order 12866, and therefore has not been
reviewed by the Office of Management
and Budget.

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Agency has examined the impact of this
rule on small entities.

The Act became effective on
November 20, 1990. The Order, which
is authorized under the Act, became
effective on January 8, 1993.

Section 1926 of the Act provides that
the Secretary shall conduct a
referendum effective 5 years after the
date on which the Order became
effective. The referendum must be
conducted among mushroom producers
and importers to ascertain whether they
favor continuation, termination, or
suspension of the Order. Paragraph
(b)(2) of 81926 of the Act requires that
the Order be approved by a majority of
producers and importers voting in the
referendum which majority, on average,
annually produces and imports into the
United States more than 50 percent of
mushrooms annually produced and
imported by all those persons voting in
the referendum.

There are approximately 134
producers and 4 importers of fresh
mushrooms covered by the program.
Small agricultural service firms, which
will include the importers who will vote
in the referendum, have been defined by
the Small Business Administration
(SBA) (13 CFR 121.601) as those whose
annual receipts are less than $5 million
and small agricultural producers as
those having annual receipts of
$500,000. Only one importer has been

identified to have $5 million in annual
sales. In addition, there are 134
producers at or over the $500,000
annual sales receipts threshold.
Therefore, it could be concluded that a
majority of producers and importers are
not considered small businesses.

The total volume of mushroom sales
in the United States during the 1996-97
production year (July 1, 1996, through
June 30, 1997) was 776.7 million
pounds (553.8 million pounds for the
fresh market and 222.9 million pounds
for the processed market). The value of
sales for the crop was $765.8 million.
Historically, Pennsylvania produced 45
percent of total volume of sales,
followed by California with 17 percent,
Florida with 5 percent, Ohio with 2
percent, and Michigan with 2 percent.
Eighteen other States account for the
remainder.

U.S. fresh market exports of
mushrooms totaled 5.3 million pounds
from July 1996 through June 1997, with
a value of $20 million. Canada was the
principal destination, accounting for
about 74 percent of the poundage and
about 38 percent of the value of U.S.
exports. Japan accounted for 14 percent
of the quantity exported, and 40 percent
of the value of exports.

Fresh mushroom imports into the
United States for the same period were
about 5.1 million pounds, with a value
of about $12.1 million. About 82 percent
of that poundage and 86 percent of the
value came from Canada, and about 10
percent of the poundage and about 5
percent of the value came from the
People’s Republic of China.

This rule provides the procedures
under which mushroom producers and
importers may vote on whether they
want the mushroom promotion and
research program to continue. Such a
referendum is required by the Act.
There are approximately 138 eligible
voters. In addition, these procedures
will apply to any subsequent referenda
to amend, continue, or terminate the
order.

The Department will keep all of these
individuals informed throughout the
referendum process to ensure that they
are aware of and are able to participate.
In addition, trade associations and
related industry media will receive
news releases and other information
regarding the referendum.

Voting in the referendum is optional.
However, if producers and importers
choose to vote, the burden of voting will
be offset by the benefits of having the
opportunity to vote on whether they
want the program to continue or not.

The Department considered requiring
eligible voters to vote in person at
various Department offices across the
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country. However, conducting the
referendum from one central location is
more cost effective for this program. In
addition, the Department will accept
ballots sent by fax as well as by mail.
The fax number to be used will be
published soon in the referendum order.
The Department will provide easy
access to information for potential
voters through a toll free telephone line.

In accordance with the Office of
Management and Budget (OMB)
regulations (5 CFR part 1320) which
implements the Paperwork Reduction
Act of 1995 (44 U.S.C. Chapter 35), the
referendum ballot has been approved by
the Office of Management and Budget
(OMB) and has been assigned OMB
number 0581-0093. It is estimated that
there are 138 producers and importers
who will be eligible to vote in the
referendum. It will take an average of 15
minutes for each voter to read the voting
instructions and complete the
referendum ballot. The total burden on
the total number of voters will be 34.5
hours.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

Background

The Act authorized the Secretary to
establish a national mushroom
promotion, research, and consumer
information program. The program is
funded by an assessment levied on
producers and importers of more than
500,000 pounds annually. Each
producers and importer covered by the
program pays an assessment of 0.45
cents per pound of fresh mushrooms.

Assessments are used to pay for:
research, promotion, and consumer
information; administration,
maintenance, and functioning of the
Board; and expenses incurred by the
Secretary in implementing and
administering the Order, including
referendum costs.

Section 1926 of the Act provides that
the Secretary of Agriculture (Secretary)
shall conduct a referendum effective 5
years after the date on which the Order
became effective. The Order became
effective on January 8, 1993. The
referendum must be conducted among
mushroom producers and importers to
ascertain whether they favor
continuation, termination, or
suspension of the Order. Paragraph
(b)(2) of §1926 of the Act requires that
the Order be approved by a majority of
producers and importers voting in the
referendum which majority, on average,
annually produces and imports into the
United States more than 50 percent of
mushrooms annually produced and

imported by all those persons voting in
the referendum. Only mushroom
producers and importers who either
produced or imported, on average, over
500,000 pounds of mushrooms annually
during the representative period will be
eligible to vote in the referendum.
Producers and importers will be
required to certify the pounds of
mushrooms they either produced or
imported during the representative
period.

In accordance with §1923 of the Act,
a producer is defined in the Order as
any person engaged in the production of
mushrooms who owns or shares the
ownership and risk of loss of such
mushrooms and who produces, on
average, over 500,000 pounds of
mushrooms per year. Importer is
defined as any person who imports, on
average, over 500,000 pounds of
mushrooms annually from outside the
United States.

This rule provides the procedures
under which mushroom producers and
importers may vote on whether they
want the mushroom promotion and
research program to continue. There are
approximately 138 eligible voters. These
procedures are similar to those
published (57 FR 31948) prior to the
mushroom order going into effect. This
interim final rule, however, provides
that ballots are to be cast only by mail
or fax and not at polling places.

Persons voting in a referendum will
certify their eligibility to vote and will
designate their status as either a
mushroom producer or importer.
Producers and importers will be
required to certify the pounds of
mushrooms they either produced or
imported during the representative
period. The representative period will
be announced in a referendum order at
a later date.

This rule will add a new subpart
which establishes procedures to be used
in a referendum. This subpart covers
definitions, voting, instructions, use of
subagents, ballots, the referendum
report, and confidentiality of
information.

All written comments received in
response to this rule by the date
specified herein will be considered
prior to finalizing this action.

After consideration of all relevant
material, it is found that the order
provisions subject to this action tend to
effectuate the declared policy of the Act.

Pursuant to the provisions in 5 U.S.C.
553, it is found and determined upon
good cause that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice prior
to putting this action into effect and that
good cause exists for not postponing the

effective date of this rule until 30 days
after publication in the Federal
Register, because: (1) This action
provides procedures to be used in
connection with the referendum which
will take place in early 1998; (2) the Act
requires that a referendum be conducted
5 years after the date on which an order
became effective; (3) these procedures
are very similar to procedures used in
other programs and to the procedures
used for the initial referendum on the
mushroom program; and (4) the 30-day
comment period will provide interested
persons sufficient time to comment
prior to the issuance of a final rule.

List of Subjects in 7 CFR Part 1209

Administrative practice and
procedure, Advertising, Agricultural
research, Marketing agreements,
Mushrooms, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, Title 7, chapter XI of the Code
of Federal Regulations is amended as
follows:

PART 1209—MUSHROOM
PROMOTION, RESEARCH, AND
CONSUMER INFORMATION ORDER

1. The authority citation for part 1209
continues to read as follows:

Authority: 7 U.S.C. 6101-6112.

2. In part 1209, subpart C is added to
read as follows:

Subpart C—Procedure for the Conduct
of Referenda in Connection With the
Mushroom Promotion, Research, and
Consumer Information Order

Sec.

1209.300
1209.301
1209.302
1209.303
1209.304
1209.305
1209.306
1209.307

General.

Definitions.

Voting.

Instructions.

Subagents.

Ballots.

Referendum report.
Confidential information.

§1209.300 General.

A referendum to determine whether
eligible producers and importers favor
continuation of the Mushroom
Promotion, Research, and Consumer
Information Order shall be conducted in
accordance with these procedures.

§1209.301 Definitions.

Unless otherwise defined below, the
definition of terms used in these
procedures shall have the same meaning
as the definitions in the Order.

(a) Administrator means the
Administrator of the Agricultural
Marketing Service, with power to
redelegate, or any officer or employee of



66976 Federal Register / Vol. 62, No. 246 / Tuesday, December 23, 1997 / Rules and Regulations

the Department to whom authority has
been delegated or may hereafter be
delegated to act in the Administrator’s
stead.

(b) Order means the Mushroom
Promotion, Research, and Consumer
Information Order, including an
amendment to the Order.

(c) Referendum agent or agent means
the individual or individuals designated
by the Secretary to conduct the
referendum.

(d) Representative period means the
period designated by the Secretary.

(e) Person means any individual,
group of individuals, partnership,
corporation, association, cooperative, or
any other legal entity. For the purpose
of this definition, the term
“partnership” includes, but is not
limited to:

(1) A husband and wife who have title
to, or leasehold interest in, mushroom
production facilities and equipment as
tenants in common, joint tenants,
tenants by the entirety, or, under
community property laws, as
community property, and

(2) So-called ““joint ventures”,
wherein one or more parties to the
agreement, informal or otherwise,
contributed capital and others
contributed labor, management,
equipment, or other services, or any
variation of such contributions by two
or more parties so that it results in the
production or importation of fresh
mushrooms and the authority to transfer
title to the mushrooms so produced or
imported.

(f) Eligible producer means any
person or entity defined as a producer
who produces, on average, over 500,000
pounds annually of fresh mushrooms
during the representative period and
who:

(1) Owns or shares in the ownership
of mushroom production facilities and
equipment resulting in the ownership of
the mushrooms produced;

(2) Rents mushroom production
facilities and equipment resulting in the
ownership of all or a portion of the
mushrooms produced;

(3) Owns mushroom production
facilities and equipment but does not
manage them and, as compensation,
obtains the ownership of a portion of
the mushrooms produced; or

(4) Is a party in a landlord-tenant
relationship or a divided ownership
arrangement involving totally
independent entities cooperating only to
produce mushrooms who share the risk
of loss and receive a share of the
mushrooms produced. No other
acquisition of legal title to mushrooms
shall be deemed to result in persons
becoming eligible producers.

(9) Eligible importer means any person
or entity defined as an importer who
imports, on average, over 500,000
pounds annually of fresh mushrooms
during the representative period.
Importation occurs when commaodities
originating outside the United States are
entered or withdrawn from the U.S.
Customs Service for consumption in the
United States. Included are persons who
hold title to foreign-produced
mushrooms immediately upon release
by the U.S. Customs Service, as well as
any persons who act on behalf of others,
as agents or brokers, to secure the
release of mushrooms from the U.S.
Customs Service when such mushrooms
are entered or withdrawn for
consumption in the United States.

§1209.302 Voting.

(a) Each person who is an eligible
producer or importer, as defined in this
subpart, at the time of the referendum
and during the representative period,
shall be entitled to cast only one ballot
in the referendum. However, each
producer in a landlord-tenant
relationship or a divided ownership
arrangement involving totally
independent entities cooperating only to
produce mushrooms, in which more
than one of the parties is a producer,
shall be entitled to cast one ballot in the
referendum covering only such
producer’s share of the ownership.

(b) Proxy voting is not authorized, but
an officer or employee of an eligible
corporate producer or importer, or an
administrator, executor, or trustee of an
eligible producing or importing entity
may cast a ballot on behalf of such
producer or importer entity. Any
individual so voting in a referendum
shall certify that such individual is an
officer or employee of the eligible
producer or importer, or an
administrator, executor, or trustee of an
eligible producing or importing entity,
and that such individual has the
authority to take such action. Upon
request of the referendum agent, the
individual shall submit adequate
evidence of such authority.

(c) Ballots are to be cast by mail or
fax.

§1209.303 Instructions.

The referendum agent shall conduct
the referendum, in the manner herein
provided, under the supervision of the
Administrator. The Administrator may
prescribe additional instructions, not
inconsistent with the provisions hereof,
to govern the procedure to be followed
by the referendum agent. Such agent
shall:

(a) Determine the time of
commencement and termination of the

period during which ballots may be
cast.

(b) Provide ballots and related
material to be used in the referendum.
Ballot material shall provide for
recording essential information
including that needed for ascertaining:

(1) Whether the person voting, or on
whose behalf the vote is cast, is an
eligible voter;

(2) The total volume of mushrooms
produced by the voting producer during
the representative period; and

(3) The total volume of mushrooms
imported by the voting importer during
the representative period.

(c) Give reasonable advance public
notice of the referendum:

(1) By utilizing available media or
public information sources, without
incurring advertising expense, to
publicize the dates, places, method of
voting, eligibility requirements, and
other pertinent information. Such
sources of publicity may include, but
are not limited to, print and radio; and

(2) By such other means as the agent
may deem advisable.

(d) Mail to eligible producers and
importers, whose names and addresses
are known to the referendum agent, the
instructions on voting, a ballot, and a
summary of the terms and conditions of
the Order. No person who claims to be
eligible to vote shall be refused a ballot.

(e) Collect and safeguard ballots
received by fax.

(f) At the end of the voting period,
collect, open, number, and review the
ballots and tabulate the results.

(9) Prepare a report on the
referendum.

(h) Prepare an announcement of the
results for the public.

§1209.304 Subagents.

The referendum agent may appoint
any individual or individuals deemed
necessary or desirable to assist the agent
in performing such agent’s functions
hereunder. Each individual so
appointed may be authorized by the
agent to perform any or all of the
functions which, in the absence of such
appointment, shall be performed by the
agent.

§1209.305 Ballots.

The referendum agent and subagents
shall accept all ballots cast; but, should
they, or any of them, deem that a ballot
should be challenged for any reason, the
agent or subagent shall endorse above
their signature, on the ballot, a
statement to the effect that such ballot
was challenged, by whom challenged,
the reasons therefore, the results of any
investigations made with respect
thereto, and the disposition thereof.
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Ballots invalid under this subpart shall
not be counted.

§1209.306 Referendum report.

Except as otherwise directed, the
referendum agent shall prepare and
submit to the Administrator a report on
results of the referendum, the manner in
which it was conducted, the extent and
kind of public notice given, and other
information pertinent to analysis of the
referendum and its results.

§1209.307 Confidential information.

The ballots and other information or
reports that reveal, or tend to reveal, the
identity or vote of any person covered
under the Act shall be held confidential
and shall not be disclosed.

Dated: December 11, 1997.

Sharon Bomer Lauritsen,

Associate Deputy Administrator, Fruit and
Vegetable Programs.

[FR Doc. 97-32812 Filed 12-22-97; 8:45 am)]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

RIN 3150-AF73

Codes and Standards; IEEE National
Consensus Standard, Withdrawal

AGENCY: Nuclear Regulatory
Commission.
ACTION: Direct final rule; withdrawal.

SUMMARY: The Nuclear Regulatory
Commission is withdrawing a direct
final rule that would have amended
Commission’s regulations to incorporate
by reference the most recent published
version of IEEE Std. 603-1991, a
national consensus standard for power,
instrumentation, and control portions of
safety systems in nuclear power plants.
The NRC is taking this action because it
has received significant adverse
comments in response to an identical
proposed rule which was concurrently
published in the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Satish K. Aggarwal, Senior Program
Manager, Office of Nuclear Regulatory
Research, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.
Telephone (301) 415-6005, Fax (301)
415-5074 (e-mail: SKA@NRC.GOV).
SUPPLEMENTARY INFORMATION: On
October 17, 1997 (62 FR 53933), the
Nuclear Regulatory Commission
published in the Federal Register a
direct final rule amending its
regulations at 10 CFR 50.55a(h) to
incorporate by reference the most
recently published version of a national
consensus standard. The direct final

rule was to become effective on January
1, 1998. The NRC also concurrently
published an identical proposed rule on
October 17, 1997 (62 FR 53975). In these
documents, the NRC indicated that if it
received significant adverse comments
in response to this action, the NRC
would withdraw the direct final rule
and would consider the comments
received as in response to the proposed
rule and address these comments in a
subsequent final rule. The NRC has
received significant adverse comments
on the direct final rule. Therefore, the
Commission is withdrawing the October
17,1997, direct final rule. The public
comments received will be addressed in
a subsequent final rule issued in either
a notice of final rulemaking or in a
notice of withdrawal of the proposed
rule.

Dated at Rockville, Maryland, this 16th day
of December, 1997.

For the Nuclear Regulatory Commission.
John C. Hoyle,
Secretary of the Commission.
[FR Doc. 97—-33424 Filed 12-22-97; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL HOUSING FINANCE BOARD

12 CFR Part 960
[No. 97-N-10]

Questions and Answers Regarding The
Affordable Housing Program

AGENCY: Federal Housing Finance
Board.

ACTION: Staff interpretation of affordable
housing regulations.

SUMMARY: The Federal Housing Finance
Board (Finance Board) is publishing
Questions and Answers regarding the
Affordable Housing Program (AHP). The
Questions and Answers have been
prepared by staff of the Finance Board
in response to questions about changes
in the Finance Board’s regulation
governing the AHP that will go into
effect on January 1, 1998. The Questions
and Answers constitute informal staff
guidance for Finance Board personnel,
the Federal Home Loan Banks (Bank),
Bank members, and program
participants. The Answers are intended
to be interpretive of the Finance Board’s
regulation governing the AHP, and are
not statements of agency policy. The
Questions and Answers have not been
considered or approved by the Board of
Directors of the Finance Board.

FOR FURTHER INFORMATION CONTACT:
Richard Tucker, Deputy Director,
Compliance Assistance Division, (202)
408-2848, or Janet M. Fronckowiak,
Program Analyst, Compliance

Assistance Division, (202) 408-2575, or
Diane E. Dorius, Associate Director,
Program Development Division, (202)
408-2576, Office of Policy, Federal
Housing Finance Board, 1777 F Street,
N.W., Washington, D.C. 20006.

SUPPLEMENTARY INFORMATION: On August
4, 1997, the Finance Board published a
final rule amending its existing
regulation governing the AHP. See 62
FR 41812 (Aug. 4, 1997). The final rule
will become effective on January 1,
1998. In the months following
publication of the final rule, the Finance
Board has provided training to the staffs
of the Banks to assist them in making a
smooth transition to operation under the
amended AHP regulation. A number of
questions of regulatory interpretation
were raised by Bank staff as a result of
the Finance Board’s training sessions.
The staff of the Finance Board has
prepared answers to the most frequently
asked questions. The Questions and
Answers constitute informal
interpretive guidance for Finance Board
personnel, the Banks, Bank members,
and program participants. The Answers
are intended to be interpretative of the
AHP regulation, not statements of
agency policy, and they have not been
considered or approved by the Board of
Directors of the Finance Board.

The Questions and Answers are
grouped by the provision of the AHP
regulation that they discuss and are
presented in the same order as the
regulatory provisions. The text of the
Questions and Answers follows:

Text of the Questions and Answers

Questions and Answers Regarding the
AHP

Definitions (8 960.1)

Low- and Moderate-Income and Very
Low-Income Household Eligibility for
Current Occupants:

Q1. When a rental project involves
both purchase and rehabilitation, which
point in time should be used for
purposes of determining household
eligibility?

Al. The regulation permits a choice of
determining income eligibility either at
the time of completion of the purchase
or at the time of completion of the
rehabilitation.

Q2. In the case of projects involving
the purchase or rehabilitation of rental
housing with current occupants, can an
occupying household that is a very low-
income or a low- or moderate-income
household at the time the AHP
application is submitted to the Bank be
deemed to be a very low-income or a
low- or moderate-income household at
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the time the purchase or rehabilitation
of the housing is completed?

A2. Yes.

Median Income for the Area:

Q3. How can median income
standards published by the U.S.
Department of Agriculture (USDA) be
available for all projects in a Bank’s
District if USDA publishes median
income standards only for rural areas?

A3. USDA income standards would
be applicable only to the rural areas
identified in the USDA standards. A
Bank selecting this median income
standard would have to select another
income standard to be used in non-rural
areas.

Sponsor:

Q4. Does the definition of “‘sponsor”
include a not-for-profit organization that
owns a for-profit entity that is the
general partner in the partnership that
owns an AHP-eligible rental project?

A4, Yes.

Advisory Councils (8 960.4)

Terms (section 960.4(d)):

Q1. Is each Advisory Council member
required to be appointed for a three-year
term?

Al. Yes.

Q2. Do terms already served or which
currently are being served by Advisory
Council members who are in office on
January 1, 1998, count toward the limit
of three consecutive terms?

A2. No. Only terms that begin on or
after January 1, 1998, the effective date
of the revised AHP regulation, count
toward the limit of three consecutive
terms.

Minimum Eligibility Standards for AHP
Projects (§ 960.5)

Experienced Counseling Organization
(section 960.5(a)(2)(ii)):

Q1. What is a homebuyer or
homeowner counseling program
provided by, or based on one provided
by, an organization recognized as
experienced in homebuyer or
homeowner counseling?

Al. A program such as one that is
provided by a counseling organization
approved by HUD or a state or local
agency would qualify. Programs that are
based on counseling guides such as
those provided by the American
Homeowners Education and Counseling
Institute also would meet this
requirement.

Homeownership Set-Aside Incentives
(section 960.5(a)(6)):

Q2. What are financial or other
incentives to a household that are
required of a member that provides
mortgage financing?

A2. A Bank may determine what it
considers to be financial or other

incentives. For example, financial
incentives could include lower (or
foregone) origination fees, other
discounted fees, reduced interest rates,
lower downpayment requirements, or
reductions in other closing costs. Two
examples of other non-financial
incentives are using underwriting
standards that are more flexible than the
member’s usual practice, and making
loans with longer terms than the
member usually makes.

Counseling Costs (8 960.5(a)(7)):

Q3. Under what circumstances can
counseling costs be paid by AHP
subsidies?

A3. For the competitive application
program, counseling costs may be paid
with AHP subsidies if the costs are
incurred in connection with counseling
of homebuyers who actually purchase
an AHP-assisted unit and the cost of the
counseling has not been covered by
another funding source, including the
member.

For the homeownership set-aside
program, counseling costs may be paid
with AHP subsidies if the costs are
incurred in connection with counseling
of homebuyers who actually purchase
an AHP-assisted unit; the cost of the
counseling has not been covered by
another funding source, including the
member; and the AHP subsidies are
used to pay only for the amount of such
reasonable and customary costs that
exceed the highest amount the member
has spent annually on homebuyer
counseling costs within the preceding
three years. A member may certify to the
amount it spent, including in-house
costs, over the preceding three years. If
a member is not covering the cost of
counseling and has not paid for
counseling costs in the previous three
years, AHP subsidies may be used to
pay for reasonable and customary
counseling costs incurred in connection
with counseling of homebuyers who
actually purchase an AHP-assisted unit.

Direct Subsidy Processing Fees
(8 960.5(b)(4)(iii)):

Q4. Does the prohibition on using
AHP funds to pay for direct subsidy
processing fees cover fees for costs
incurred by a member in order to pass
on the subsidy, such as legal and
underwriting costs?

Ad. Yes.

Member Subsidy Limits
(8960.5(b)(10)):

Q5. A Bank may establish certain
eligibility requirements for its AHP.
May the limitation on the amount of
AHP subsidy available per member be
based on a percentage of a member’s
assets or a percentage of the total
available AHP funds?

ADb. District eligibility requirements
must apply equally to all members. A
limitation based on a percentage of a
member’s assets would result in larger
members being eligible to compete for
more AHP funds than smaller members;
therefore, such a limitation would not
be permitted. However, since limiting
each member to no more than a certain
percentage of total available AHP funds
would apply equally to each member,
such a limitation would be permitted.

Procedure for Approval of AHP
Applications for Funding (§ 960.6)

Scheduled Funding Periods
(8960.6(b)(1)):

Q1. If a Bank schedules one funding
period per year, but is unable to allocate
its entire annual AHP contribution in
that period, may the Bank hold a second
funding period to allocate the remaining
subsidies, even if the second funding
period does not have a comparable
amount of funds?

ALl. Yes. The concept of allocating
comparable amounts in each funding
period is based on the premise that a
Bank schedules more than one funding
period a year. If a Bank plans one
funding period and an insufficient
number of qualifying applications are
approved in that period, a Bank may
hold a second funding period to allocate
the unused subsidies and that period
does not have to be comparable in
amount to the first period.

Nominal Price (8§ 960.6(b)(4)(iv)(A)):

Q2. Regarding the conveyance of
government-owned or other properties
for a ““nominal’ price, what is a
“nominal’ price?

A2. A small, negligible amount, most
often one dollar, is a nominal price.
Modest expenses related to the
conveyance of the property may also be
paid.

Not-for-profit Organization/
Government Entity Sponsor Scoring
Criterion (8 960.6(b)(4)(iv)(B)):

Q3. Does the definition of ‘““‘sponsor”’
in §960.1 apply to the not-for-profit
organization/government entity sponsor
scoring criterion such that a not-for-
profit or government entity sponsor of a
rental project must have an ownership
interest in the project in order for the
project to get any points under that
criterion?

A3. Yes.

First District Priority
(8960.6(b)(4)(iv)(F)):

Q4. If a Bank chooses more than one
criterion for which an AHP application
may receive points under the First
District Priority scoring category, how
are points to be allocated among those
criteria?
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Ad4. If a Bank permits applications to
receive points for meeting more than
one criterion under the First District
Priority scoring category, the Bank must
split the total number of points for the
First District Priority among those
criteria. The sum of the points allocated
to each of the criteria must equal the
total number of points allocated to the
First District Priority. Each application
must be scored according to the extent
to which it meets each of the criteria.
An application cannot receive more
than the total number of points
allocated to a particular criterion if the
application meets that criterion. If an
application meets all the criteria under
the First District Priority, the
application cannot receive more than
the total number of points allocated to
the First District Priority.

Subsidy-Per-Unit
(8960.6(b)(4)(iv)(H)):

Q5. Is subsidy-per-unit based on AHP-
targeted units only?

A5. Yes. The project is scored based
on the extent to which the project
proposes to use the least amount of AHP
subsidy per AHP-targeted unit. AHP-
targeted units are any units that will be
purchased by, or reserved for occupancy
by and affordable for, households with
incomes of 80 percent or less of area
median income.

Funding Alternates (8 960.6(b)(5)(i)):

Q6. If sufficient AHP funds are
recovered or repaid from previously
committed AHP awards, must they be
used to fund projects approved as
alternates in a previous funding period?

A6. No. Recovered and repaid AHP
subsidies must be returned to a Bank’s
AHP fund. A Bank may, but is not
required to, fund alternate projects from
recovered or repaid AHP funds.

Board of Directors Approval
(8960.6(b)(5)(ii)):

Q7. May responsibility to approve or
disapprove AHP applications be
delegated by the board of directors of a
Bank to a committee of the board?

A7. Yes. Such delegation should be
done on an annual basis.

Modification of AHP Applications Prior
to Project Completion (8§ 960.7)

Material Change (8§ 960.7(a)):

Q1. For purposes of modifications to
AHP applications prior to project
completion, what constitutes a change
in a project that “‘materially” affects the
facts under which the project’s
application was originally scored and
approved for AHP funding?

Al. A change that materially affects
the facts under which an AHP
application was originally scored and
approved is any change that has the
potential for rendering the project

ineligible or for changing the score that
the project received in the funding
period in which it was originally scored,
had the changed facts been operative at
that time. Examples include changes in
the level of income targeting or the
number of targeted units in a project.

Procedures for Funding (§ 960.8)

Direct Subsidy Changes
(8 960.8(c)(3)(i)):

Q1. When a Bank has approved a
direct subsidy for an interest rate or
principal write-down, is the Bank
required to reduce the amount of the
direct subsidy when interest rates
decrease?

Al. Yes. The Bank must reduce the
amount of AHP subsidy when interest
rates have decreased from the time of
the approval of the AHP application to
the time of funding. However, the Bank
does have the discretion to process a
project modification under §960.7 to
cover additional amounts of subsidy
required due to increased project costs
or the loss or reduction of other funding
sources. The modification could be
approved by the Bank’s staff, rather than
the Bank’s board of directors, if the
amount of AHP subsidy required does
not exceed the amount of the originally
approved subsidy.

Modification of AHP Applications After
Project Completion (8 960.9)

Material Change (§960.9):

Q1. For purposes of modifications to
AHP applications after project
completion, what constitutes a change
in a project that “materially’ affects the
facts under which the project’s
application was originally scored and
approved for AHP funding?

ALl. A change that materially affects
the facts under which an AHP
application was originally scored and
approved is any change that has the
potential for rendering the project
ineligible or for changing the score that
the project received in the funding
period in which it was originally scored,
had the changed facts been operative at
that time. Examples include changes in
the level of income targeting or the
number of targeted units in a project.

Financial Distress (8 960.9(a)):

Q2. May a completed project qualify
for a modification if it is at risk of falling
into financial distress?

A2. Yes. A project must provide
sufficient information for the Bank to
determine that it either is in financial
distress or is at substantial risk of falling
into financial distress. This section is
intended to provide flexibility to modify
the commitments made in the approved
AHP application if those modifications
will help to avert the potential financial

distress. However, if a completed
project needs additional AHP funds, it
must compete for those additional
funds.

Initial Monitoring Requirements
(8960.10)

Verification of Reasonable and
Customary Costs (§ §960.10(c)(1)(ii) and
(©)@)(ii): .

Q1. What types of documentation may
a Bank rely on in order to establish that
a project’s actual costs were reasonable
and customary in accordance with the
Bank’s project feasibility guidelines?

ALl. If a project is funded by other
funding sources (such as Federal Low-
Income Housing Tax Credits, FHA) that
require a cost certification upon
completion of construction or
rehabilitation, the Bank may rely upon
that cost certification to make its own
determination whether the costs are
reasonable and customary. If a cost
certification is unavailable, the Bank
shall review the final statement of
sources and uses of funds to make that
determination.

Verification of Provision of Activities
and Services (8§ 960.10(c)(2)(i)):

Q2. Is a site visit necessary to confirm
that the services and activities
committed to in an AHP rental housing
application have been provided?

A2. A site visit is not necessary if the
Bank has a certification and sufficient
documentation to provide the Bank with
reasonable assurance that the services
and activities have been provided.

Long-Term Monitoring (8 960.11)

Reasonable Sampling Plan
(8960.11(a)(3)(iii)(C)):

Q1. What would be considered a
reasonable sampling plan for the
selection of projects to be monitored by
a Bank each year?

ALl. A Bank, working with its internal
auditors, may develop a sampling
methodology that is designed to assure
that all projects are monitored according
to the schedule established in
§960.11(a)(3)(iii) of the revised AHP
regulation.

Remedial Action for Noncompliance
(8960.12)

Reasonable Collection Efforts
(8960.12(a)(2)(ii)):

Q1. What are reasonable collection
efforts in the recovery of AHP subsidy
by a member from the project sponsor
or owner?

Al. Reasonable collection efforts will
depend on the facts and circumstances
of a given situation, including, but not
limited to, the expected cost of recovery
of the AHP subsidy and the amount of
subsidy to be recovered. Reasonable
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collection efforts may involve
negotiation and pursuit of legal
remedies against a project sponsor or
owner, in addition to the enforcement of
a member’s rights under a mortgage or
other lien on the project.

Use of Recovered Interest for AHP-
Eligible Projects (8§ 960.12(c)(1)(i)):

Q2. If AHP subsidy and interest are
recovered by a Bank from a member,
does the interest, as well as the AHP
subsidy, have to be made available for
other AHP-eligible projects under
§960.12(e)?

A2. Yes.

Other Issues

Project Completion (§ §960.1, 960.10
and 960.11):

Q1. When is “project completion” to
be determined for monitoring purposes?

Al. The date on which a certificate of
occupancy is issued is one way to
determine project completion. In areas
that do not require certificates of
occupancy, a Bank should identify in its
monitoring procedures alternative ways
that it will use to determine that a
project is completed.

Use of AHP Funds for Otherwise
Eligible Costs (§ 960.5):

Q2. May a Bank prohibit the use of
AHP funds for certain types of costs that
are otherwise eligible under the statute
and revised AHP regulation?

A2. No.

Retention and Monitoring
Requirements Applicable to Projects
Approved Prior to January 1, 1998
(88960.1, 960.11, and 960.16):

Q3. What are the retention and
monitoring periods for projects
approved prior to January 1, 1998?

A3. The retention and monitoring
periods for projects approved prior to
January 1, 1998, are 5 years from project
completion for owner-occupied housing
and 15 years from project completion
for rental housing.

Dated: December 12, 1997.
William W. Ginsberg,
Managing Director.
[FR Doc. 97-33254 Filed 12—-22-97; 8:45 am]
BILLING CODE 6725-01-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-283-AD; Amendment
39-10262; AD 97-26-19]

RIN 2120-AA64

Airworthiness Directives; Aerospatiale
Model ATR42-300 and ATR42-320
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all Aerospatiale Model
ATR42-300 and ATR42-320 series
airplanes, that currently requires
repetitive ultrasonic inspections to
detect fatigue cracks of the lower lugs of
the barrel of the main landing gear
(MLG); and replacement of cracked
lower lugs with new or serviceable
parts, and a follow-on inspection. This
amendment expands the applicability of
the existing AD. This action also
provides for an optional terminating
action, which, if accomplished,
terminates the repetitive inspection
requirement. This amendment is
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified in this AD are
intended to detect and correct fatigue
cracking of the lower lugs of the barrel
of the MLG, which could lead to the
collapse of the MLG.

DATES: Effective January 7, 1998.

The incorporation by reference of
Messier-Dowty Service Bulletin 631-
32-133, dated February 24, 1997, as
revised by Messier-Dowty Service
Bulletin Change Notice No. 1, dated
March 18, 1997, as listed in the
regulations, is approved by the Director
of the Federal Register as of January 7,
1998.

The incorporation by reference of
Messier-Dowty Service Bulletin 631-
32-132, dated January 21, 1997, as
listed in the regulations, was approved
previously by the Director of the Federal
Register as of March 7, 1997 (62 FR
7665, February 20, 1997).

Comments for inclusion in the Rules
Docket must be received on or before
January 22, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 97-NM—

283—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from
Aerospatiale, 316 Route de Bayonne,
31060 Toulouse, Cedex 03, France. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: On
February 10, 1997, the FAA issued AD
97-04-09, amendment 39-9933 (62 FR
7665, February 20, 1997), which is
applicable to certain Aerospatiale Model
ATR42-300 and ATR42-320 series
airplanes. That AD requires repetitive
ultrasonic inspections to detect fatigue
cracks of the lower lugs of the barrel of
the main landing gear (MLG), for
airplanes on which the barrel assembly
has been overhauled or repaired. If any
lower lug is found to be cracked, the AD
further requires replacement of the MLG
barrel assembly with new or serviceable
parts, and a follow-on inspection. That
action was prompted by reports
indicating that, due to fatigue cracking
in the lower lugs of the barrel, the MLG
collapsed. The actions required by that
AD are intended to detect and correct
such fatigue cracking, which could lead
to the collapse of the MLG.

Actions Since Issuance of Previous Rule

Since the issuance of that AD, the
Direction Générale de I’Aviation Civile
(DGAC), which is the airworthiness
authority for France, advises that further
investigation has revealed that the
fatigue cracking is the result of a design
flaw that may also affect new barrel
assemblies that have never been
overhauled or repaired. In addition, the
DGAC advises that the interval for the
repetitive inspections may be extended
from 700 landings to 900 landings.

Relevant Service Information

Messier-Dowty has issued Service
Bulletin 631-32-133, dated February
24, 1997, which describes procedures to
modify the lower lugs of the barrel of
the MLG. The modification entails
reconditioning the lower lugs and
installing new bushings on the swinging
lever. Accomplishment of this
modification will prevent failure of the
lugs due to fatigue cracking.
Accomplishment of the modification



Federal Register / Vol. 62,

No. 246 / Tuesday, December 23, 1997 / Rules and Regulations 66981

eliminates the need for the repetitive
visual inspections. The DGAC classified
this service bulletin as mandatory, and
issued French airworthiness directive
96—294(B)R1, dated September 10, 1997,
in order to assure the continued
airworthiness of these airplanes in
France.

FAA'’s Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD supersedes AD 97-04-09
to continue to require repetitive
ultrasonic inspections to detect fatigue
cracks of the lower lugs of the barrel of
the main landing gear (MLG); and
replacement of cracked lower lugs with
new or serviceable parts, and a follow-
on inspection. This AD expands the
applicability of the existing AD to
include all Model ATR42-300 and -320
series airplanes, regardless of whether
the MLG barrel assemblies installed on
those airplanes are new, overhauled, or
repaired. Additionally, this AD extends
the repetitive inspection interval from
700 to 900 landings.

This AD also provides for optional
modification of the lower lugs of the
barrel of the MLG, which, if
accomplished, constitutes terminating
action for the repetitive inspection
requirements of this AD. The
modification is required to be
accomplished in accordance with the
service bulletin described previously.

Interim Action

This is considered to be interim
action. The FAA is currently
considering requiring the modification
of the lower lugs of the barrel of the
MLG. However, the planned compliance
time for the installation of the
modification is sufficiently long so that
prior notice and time for public
comment will be practicable.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 97-NM-283-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9933 (62 FR
7665, February 20, 1997), and by adding
a new airworthiness directive (AD),
amendment 39-, to read as follows:

97-26-19 Aerospatiale: Amendment 39—
10262. Docket 97-NM—-283-AD.
Supersedes AD 97-04-09, Amendment
39-9933.

Applicability: All Model ATR42-300 and
ATR42-320 series airplanes, certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.
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Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking in
the lower lugs of the barrel of the main
landing gear (MLG), and consequent collapse
of the MLG, accomplish the following:

(a) Perform an ultrasonic inspection to
detect fatigue cracks of the lower lugs of the
barrel of the MLG, in accordance with
Messier-Dowty Service Bulletin 631-32-132,
dated January 21, 1997, at the time specified
in paragraph (a)(1) or (a)(2) of this AD, as
applicable:

(1) Within 2 years after the last overhaul
or repair of the lower lugs of the barrel of the
MLG, or within 60 days after March 7, 1997
(the effective date of AD 97-04-09,
amendment 39-9933), whichever occurs
later; or

(2) Within 5 years after the installation of
a new MLG barrel assembly, or within 60
days after the effective date of this AD,
whichever occurs later.

(b) If, during any inspection required by
this AD, no echo is detected, or if the echo
is less than 20%, repeat the ultrasonic
inspection thereafter at intervals not to
exceed 900 landings.

(c) If, during any inspection required by
this AD, the echo is greater than or equal to
20%, prior to further flight, replace the MLG
barrel assembly with a new or serviceable
MLG barrel assembly, in accordance with the
service bulletin.

(1) If the damaged barrel assembly is
replaced with an overhauled or repaired
assembly, within 2 years after installation of
that overhauled or repaired part, accomplish
the actions specified in paragraph (a) of this
AD.

(2) If the damaged barrel assembly is
replaced with a new barrel assembly, within
5 years after installation of that new part,
accomplish the actions specified in
paragraph (a) of this AD.

(d) Modification of the lower lugs of the
barrel of the MLG in accordance with
Messier-Dowty Service Bulletin 631-32-133,
dated February 24, 1997, as revised by
Messier-Dowty Service Bulletin Change
Notice No. 1, dated March 18, 1997,
constitutes terminating action for the
repetitive inspection requirements of this
AD.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(9) The actions shall be done in accordance
with Messier-Dowty Service Bulletin 631—
32-133, dated February 24, 1997, as revised
by Messier-Dowty Service Bulletin Change
Notice No. 1, dated March 18, 1997; and
Messier-Dowty Service Bulletin 631-32—-132,
dated January 21, 1997.

(1) The incorporation by reference of
Messier-Dowty Service Bulletin 631-32-133,
dated February 24, 1997, as revised by
Messier-Dowty Service Bulletin Change
Notice No. 1, dated March 18, 1997, is
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) The incorporation by reference of
Messier-Dowty Service Bulletin 631-32—-132,
dated January 21, 1997, was approved
previously by the Director of the Federal
Register as of March 7, 1997 (62 FR 7665,
February 20, 1997).

(3) Copies may be obtained from
Aerospatiale, 316 Route de Bayonne, 31060
Toulouse, Cedex 03, France. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 3: The subject of this AD is addressed
in French airworthiness directive 96—
294(B)R1, dated September 10, 1997.

(h) This amendment becomes effective on
January 7, 1998.

Issued in Renton, Washington, on
December 15, 1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-33509 Filed 12—-22-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 500

[Docket No. 95N-0417]

Carcinogenicity Testing of Compounds
Used in Food-Producing Animals

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
regulations that set forth the
requirements for the carcinogenicity
testing of compounds used in food-
producing animals. The amended
regulations will eliminate the specific
requirement that a sponsor must
conduct oral, chronic, dose-response
studies. This action is intended to allow
FDA and sponsors greater flexibility in
choosing the types of studies used for
testing the carcinogenicity of
compounds used in food-producing

animals. The increased flexibility will
make it easier and more economical for
sponsors to complete required testing.
These actions are part of FDA’s
continuing effort to achieve the
objectives set forth in the President’s
“National Performance Review”
initiative, which is intended to provide
a comprehensive review of all rules in
order to identify those that are obsolete
and burdensome and to delete or revise
them.

EFFECTIVE DATE: February 23, 1998.

FOR FURTHER INFORMATION CONTACT:
Margaret A. Miller, Center for
Veterinary Medicine (HFV-100), Food
and Drug Administration, 7500 Standish
PI., Rockville, MD 20855, 301-827—
0205.

SUPPLEMENTARY INFORMATION:

l. Background

In the Federal Register of June 20,
1996 (61 FR 31468), FDA proposed to
revise the requirements for the
carcinogenicity testing of compounds
used in food-producing animals as set
forth in §500.80(b) (21 CFR 500.80(b))
of the new animal drug approval
regulations. The second sentence of
§500.80(b) of the existing regulation
states, “The bioassays that a sponsor
conducts must be oral, chronic, dose-
response studies and must be designed
to assess carcinogenicity and to
determine the quantitative aspects of
any carcinogenic response.” The
proposed rule would revise the existing
language to eliminate the words ‘““must
be oral, chronic, dose-response studies
and” * * *

When the existing regulation was
issued, a chronic study was the standard
test for carcinogenicity. However,
advances in models used to assess
carcinogenicity have been made in
recent years. For example, scientists
now agree that a chronic study, as
required under current regulations, may
not measure the appropriate time point
necessary to assess carcinogenicity for
some compounds. Study designs other
than a chronic study may result in a
better evaluation of the compound in a
number of cases.

FDA recognized these scientific
advances by proposing to remove the
requirement for oral, chronic, dose-
response studies so that sponsors would
have the option of using other study
designs when assessing the
carcinogenicity of compounds used for
food-producing animals. This proposed
change would allow FDA and sponsors
greater flexibility in choosing types of
studies for testing the carcinogenicity of
compounds used in food-producing
animals, making it more economical and
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easier for sponsors. No comments were
received on the proposed rule.

I1. Conclusion

Because the agency has determined
that the underlying rationale in support
of the amendment remains sound and
because no comments or other
information were received suggesting
any modification, the revisions set forth
in the proposed rule have not been
modified in the final rule. Accordingly,
the final rule deletes the specific
requirement that required a sponsor to
conduct oral, chronic, dose-response
studies.

As stated in the proposal, this
revision is consistent with the goals of
the President’s National Performance
Review. The agency’s actions are part of
its continuing effort to achieve the
objectives set forth in that initiative,
which is intended to provide a
comprehensive review of all rules in
order to identify those that are obsolete
and burdensome and to delete or revise
them.

I11. Environmental Impact

FDA has carefully considered the
potential environmental effects of this
action and has determined that this
action is categorically excluded under
21 CFR 25.30(h). This action revises the
requirements for testing the
carcinogenicity of compounds used for
food-producing animals, but will not
cause an increase in the existing level of
use or cause a change in the intended
uses of the product or its substitutes.
Therefore, neither an environmental
assessment nor an environmental
impact statement is required.

IV. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866,
under the Regulatory Flexibility Act (5
U.S.C. 601-612), and under the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages, and distributive
impacts and equity). The Regulatory
Flexibility Act requires agencies to
examine the economic impact of a rule
on small entities. The Unfunded
Mandates Reform Act requires agencies
to prepare an assessment of anticipated
costs and benefits before enacting any
rule that may result in an expenditure
in any one year by State, local and tribal
governments, in the aggregate, or by the

private sector, of $100,000,000 (adjusted
annually for inflation).

This amendment to the regulations
setting forth the requirements for the
carcinogenicity testing of compounds
used in food-producing animals will
eliminate the specific requirement that
a sponsor must conduct oral, chronic,
dose-response studies, giving the agency
and sponsors greater flexibility in
choosing the types of studies used for
testing the carcinogenicity of
compounds used in food-producing
animals. The resultant expanded
flexibility will make it easier and less
costly for sponsors to complete required
testing.

FDA concludes that this final rule is
consistent with the principles set forth
in the Executive order and in these two
statutes. In addition, the agency has
determined that this rule is not a
significant regulatory action as defined
by the Executive order and so is not
subject to review under the Executive
order. Because the final rule does not
impose a mandate that results in an
expenditure of $100 million or more by
State, local, and tribal governments in
the aggregate, or by the private sector in
any one year, a written statement and
economic analysis are not required as
prescribed under section 202(a) of the
Unfunded Mandates Reform Act of
1995.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because the rule will clarify
FDA policy and simplify the process for
submitting certain applications, the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Therefore, under the Regulatory
Flexibility Act, no further analysis is
required.

V. Paperwork Reduction Act of 1995

FDA has determined that this rule
contains no collection of information
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501-
3520).

V1. Federalism

FDA has analyzed the final rule in
accordance with the principles set forth
in Executive Order 12612 and has
determined that this final rule does not
warrant the preparation of a Federalism
Assessment.

List of Subjects in 21 CFR Part 500

Animal drugs, Animal feeds, Cancer,
Labeling, Polychlorinated biphenyls
(PCB’s).

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under

authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 500 is
amended as follows:

PART 500—GENERAL

1. The authority citation for 21 CFR
part 500 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 342, 343,
348, 351, 352, 353, 360b, 371.

§500.80 [Amended]

2. Section 500.80 Scope of this
subpart is amended in paragraph (b) in
the second sentence by removing the
phrase ‘“must be oral, chronic, dose-
response studies and”.

Dated: December 17, 1997.

William B. Schultz,

Deputy Commissioner for Policy.

[FR Doc. 97-33483 Filed 12-22-97; 8:45 am)]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 522

Implantation and Injectable Dosage
Form New Animal Drugs; Imidocarb
Dipropionate

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Schering-
Plough Animal Health Corp. The NADA
provides for subcutaneous or
intramuscular use of imidocarb
dipropionate solution for dogs for
treatment of babesiosis.

EFFECTIVE DATE: December 23, 1997

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-594-1618.

SUPPLEMENTARY INFORMATION: Schering-
Plough Animal Health Corp., 1095
Morris Ave., Union, NJ 07083, has filed
NADA 141-071 ImizolO (imidocarb
dipropionate) solution for subcutaneous
or intramuscular use for treatment of
dogs with clinical signs of babesiosis
and/or demonstrated Babesia organisms
in the blood. The drug is limited to use
by or on the order of a licensed
veterinarian. The NADA is approved as
of November 7, 1997, and the
regulations are amended by adding new
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21 CFR 522.1156 to reflect the approval.
The basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(ii) of the
Federal Food, Drug, and Cosmetic Act,
this approval for use in nonfood-
producing animals qualifies for 3 years
of marketing exclusivity beginning
November 7, 1997, because the
application contains substantial
evidence of the effectiveness of the drug
involved and any studies of animal
safety or, in the case of food-producing
animals, human food safety studies
(other than bioequivalence or residue
studies) required for approval of the
application and conducted or sponsored
by the applicant.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 522

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

2. New §522.1156 is added to read as
follows:

§522.1156
solution.

(a) Specifications. Each milliliter of
injectable solution contains 120
milligrams of imidocarb.

(b) Sponsor. See No. 000061 in
§510.600(c) of this chapter.

(c) [Reserved]

(d) Conditions of use—(1) Dogs—(i)
Amount. 6.6 milligrams imidocarb per

Imidocarb dipropionate

kilogram (3 milligrams per pound) of
body weight.

(i1) Indications for use. Treatment of
clinical signs of babesiosis and/or
demonstrated Babesia organisms in the
blood.

(iii) Limitations. Use subcutaneously
or intramuscularly. Not for intravenous
use. Repeat the dose after 2 weeks for a
total of two treatments. Imidocarb is a
cholinesterase inhibitor. Do not use
simultaneously with or a few days
before or after treatment with or
exposure to cholinesterase-inhibiting
drugs, pesticides, or chemicals. Federal
law restricts this drug to use by or on
the order of a licensed veterinarian.

(2) [Reserved]

Dated: December 15, 1997.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 97-33486 Filed 12—-22-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Salinomycin, Bacitracin Zinc,
and Roxarsone

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of two abbreviated new animal
drug applications (ANADA’s) filed by
Alpharma Inc. The ANADA'’s provide
for using approved salinomycin,
bacitracin zinc, and roxarsone Type A
medicated articles to make Type C
medicated broiler chicken feeds used for
prevention of coccidiosis, increased rate
of weight gain, and improved feed
efficiency.

EFFECTIVE DATE: December 23, 1997.
FOR FURTHER INFORMATION CONTACT:
Jeffrey M. Gilbert, Center for Veterinary
Medicine (HFV-128), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-1602.
SUPPLEMENTARY INFORMATION: Alpharma
Inc., One Executive Dr., P.O. Box 1399,
Fort Lee, NJ 07024, is sponsor of
ANADA'’s 200-209 and 200-215 that
provide for combining approved
salinomycin, bacitracin zinc, and
roxarsone Type A medicated articles to
make Type C medicated broiler feeds
containing salinomycin 40 to 60 grams
per ton (g/t), bacitracin zinc 10 to

50 g/t, and roxarsone 34.1 g/t. The Type
C medicated feed is used for the
prevention of coccidiosis caused by
Eimeria tenella, E. necatrix, E.
acervulina, E. brunetti, E. mivati, and E.
maxima, increased rate of weight gain,
and improved feed efficiency.

Alpharma Inc.’s ANADA 200-209
provides for using approved SACOX[O
(Hoechst-Roussel Vet’s salinomycin
ANADA 200-075), ALBACO (Alpharma
Inc.’s bacitracin zinc ANADA 200-223),
and 3-NITROO (Alpharma Inc.’s
roxarsone NADA 7-891) Type A
medicated articles to make the
combination drug Type C medicated
feeds. Alpharma Inc.’s ANADA 200-215
provides for using approved BIO-COXO
(Hoffmann-LaRoche, Inc.’s salinomycin
NADA 128-686), ALBACO (Alpharma
Inc.’s bacitracin zinc ANADA 200-223),
and 3—-NITROO (Alpharma Inc.’s
roxarsone NADA 7-891) Type A
medicated articles to make the
combination drug Type C medicated
feeds.

Alpharma Inc.’s ANADA 200-209 is
approved as a generic copy of Hoechst-
Roussel Vet’'s ANADA 200-143.
Alpharma Inc.’s ANADA 200-215 is
approved as a generic copy of
Hoffmann-LaRoche, Inc.’s NADA 139-
190. The ANADA'’s are approved as of
December 23, 1997, and the regulations
are amended in 21 CFR
558.550(b)(1)(ix)(c) to reflect the
approvals. The basis for approval is
discussed in the freedom of information
summaries.

This approval is for use of three single
ingredient Type A medicated articles to
make combination drug Type C
medicated feeds. One ingredient,
roxarsone, is a Category Il drug as
defined in 21 CFR 558.3(b)(1)(ii). As
provided in 21 CFR 558.4(b), an
approved form FDA 1900 is required to
make Type C medicated feed from a
Category Il drug. Under section 512(m)
of the act (21 U.S.C. 360b(m)), as
amended by the Animal Drug
Availability Act of 1996 (Pub. L. 104—
250), medicated feed applications have
been replaced by a requirement for feed
mill licenses. Therefore, use of
salinomycin, bacitracin zinc, and
roxarsone Type A medicated articles to
make Type C medicated feeds as
provided in ANADA’s 200-209 and
200-215 is limited to manufacture in a
licensed feed mill.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of each of these applications
may be seen in the Dockets Management
Branch (HFA-305), Food and Drug
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Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33 that these actions are of a
type that do not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558
Animal drugs, Animal feeds.
Therefore, under the Federal Food,

Drug, and Cosmetic Act and under

authority delegated to the Commissioner

of Food and Drugs and redelegated to

the Center for Veterinary Medicine, 21

CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

§558.550 [Amended]

2. Section 558.550 Salinomycin is
amended in paragraph (b)(1)(ix)(c) by
removing “No. 000004” and adding in
its place ““Nos. 000004 and 046573"".

Dated: October 30, 1997.

Stephen F. Sundlof,

Director, Center for Veterinary Medicine.

[FR Doc. 97-33370 Filed 12—-22-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 558

New Animal Drugs For Use In Animal
Feeds; Semduramicin and Roxarsone

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Pfizer, Inc.
The NADA provides for using approved
single ingredient Type A medicated
articles to make combination drug Type
C medicated broiler chicken feeds
containing semduramicin and roxarsone
used for prevention of coccidiosis.
EFFECTIVE DATE: December 23, 1997.
FOR FURTHER INFORMATION CONTACT:
Estella Z. Jones, Center for Veterinary

Medicine (HFV-135), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-594-1643.

SUPPLEMENTARY INFORMATION: Pfizer,
Inc., 235 East 42d St., New York, NY
10017, filed NADA 141-066, which
provides for combining approved Type
A medicated articles containing
Aviax™ (semduramicin sodium) (22.7
grams per pound (g/lb.)) and 3-Nitro
(roxarsone) (45.4, 90, and 227 g/Ib.) to
make combination drug Type C
medicated broiler chicken feeds
containing 22.7 grams per ton of
semduramicin and 45.4 grams per ton of
roxarsone. The Type C medicated feed
is used for the prevention of coccidiosis
caused by Eimeria acervulina, E.
brunetti, E. maxima, E. mivati/ E. mitis,
E. necatrix, and E. tenella including
some field strains of E. tenella that are
more susceptible to semduramicin
combined with roxarsone than
semduramicin alone. The NADA is
approved as of December 23, 1997, and
the regulations are amended by adding
21 CFR 558.555(b)(4) to reflect the
approval. The basis for approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(ii) of the
Federal Food, Drug, and Cosmetic Act
the act (21 U.S.C. 360b(c)(2)(F)(ii)), this
approval for food-producing animals
qualifies for 3 years marketing
exclusivity beginning December 23,
1997, because the application contains
substantial evidence of the effectiveness
of the drug involved, any studies of
animal safety or, in the case of food-
producing animals, human food safety
studies (other than bioequivalence or
residue studies) required for approval
and conducted or sponsored by the
applicant.

This approval is for use of approved
Type A medicated articles to make
combination drug Type C medicated
feeds. One ingredient, roxarsone, is a
Category Il drug as defined in 21 CFR
558.3 (b)(2)(ii). As provided in 21 CFR
558.4(b), an approved FDA form 1900 is
required for making a Type B or Type
C medicated feed as in this application.
Under section 512(m) of the act, as
amended by the Animal Drug

Availability Act of 1996 (Pub L. 104—
250), medicated feed applications have
been replaced by a requirement for feed
mill licenses. Therefore, use of
semduramicin and roxarsone Type A
medicated articles to make Type C
medicated feeds as provided in NADA
141-066 requires a feed mill license
rather than an approved FDA Form
1900.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

2. Section 558.555 is amended by
adding paragraph (b)(4) to read as
follows:

§558.555 Semduramicin.

* * * * *

(b) * X *

(4) Amount. Semduramicin 22.7
grams with roxarsone 45.4 grams per
ton.

(i) Indications for use. For the
prevention of coccidiosis caused by
Eimeria acervulina, E. brunetti, E.
maxima, E. mivati/E. mitis, E. necatrix,
and E. tenella, including some field
strains of E. tenella that are more
susceptible to semduramicin combined
with roxarsone than semduramicin
alone.

(ii) Limitations. Feed continuously as
sole ration. Withdraw 5 days before
slaughter. For broiler chickens only. Do
not feed to laying hens. Use as sole
source of organic arsenic. Roxarsone as
provided by 046573, semduramicin as
provided by 000069 in §510.600(c) of
this chapter.

Dated: December 15, 1997.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 97-33376 Filed 12—22-97; 8:45 am]
BILLING CODE 4160-01-F
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Robenidine and Bacitracin Zinc

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Alpharma Inc. The ANADA provides for
using approved robenidine and
bacitracin zinc Type A medicated
articles to make Type C medicated
broiler chicken feeds used for
prevention of coccidiosis and increased
rate of weight gain and improved feed
efficiency.

EFFECTIVE DATE: December 23, 1997.

FOR FURTHER INFORMATION CONTACT:
Jeffrey M. Gilbert, Center for Veterinary
Medicine (HFV-28), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-1602.
SUPPLEMENTARY INFORMATION: Alpharma
Inc., One Executive Dr., P.O. Box 1399,
Fort Lee, NJ 07024, is the sponsor of
ANADA 200-212 which provides for
combining approved robenidine and
bacitracin zinc Type A medicated
articles to make Type C medicated
broiler feeds containing robenidine
hydrochloride 30 grams per ton (g/t) and
bacitracin zinc 4 to 50 g/t for prevention
of coccidiosis caused by Eimeria tenella,
E. necatrix, E. acervulina, E. brunetti, E.
mivati, and E. maxima, and with
bacitracin zinc 4 to 30 g/t, for increased
rate of weight gain, and with bacitracin
zinc 27 to 50 g/t, for improved feed
efficiency.

Alpharma Inc.’s ANADA 200-212 is
approved as a generic copy of
Hoffmann-La Roche, Inc.’s NADA 96—
933. The ANADA is approved as of
December 23, 1997, and the regulations
are amended in 21 CFR
558.515(d)(1)(vi)(b) to reflect the
approval. The basis for approval is
discussed in the freedom of information
summary.

This approval is for use of two single
ingredient Type A medicated articles to
make combination drug Type C
medicated feeds. One ingredient,
robenidine, is a Category Il drug as
defined in 21 CFR 558.3(b)(1)(ii). As
provided in 21 CFR 558.4(b), an
approved form FDA 1900 is required to
make Type C medicated feed from a

Category Il drug. Under section 512(m)
of the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 360b(m)), as amended by
the Animal Drug Availability Act of
1996 (Pub. L. 104-250), medicated feed
applications have been replaced by a
requirement for feed mill licenses.
Therefore, use of robenidine and
bacitracin zinc Type A medicated
articles to make Type C medicated feeds
as provided in NADA 200-212 is
limited to manufacture in a licensed
feed mill.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33 that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:
Authority: 21 U.S.C. 360b, 371.

§558.515 [Amended]

2. Section 558.515 Robenidine
hydrochloride is amended in paragraph
(d)(1)(vi)(b) by removing *“000004 and
000061” and adding in its place
‘000004, 000061, and 046573"".

Dated: October 30, 1997.

Stephen F. Sundlof,

Director, Center for Veterinary Medicine.

[FR Doc. 97-33489 Filed 12-22-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Amprolium Plus Ethopabate
With Bacitracin Zinc and Roxarsone

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Alpharma Inc. The ANADA provides for
using approved amprolium plus
ethopabate with bacitracin zinc and
roxarsone Type A medicated articles to
make Type C medicated broiler chicken
feeds used as an aid in the prevention
of coccidiosis and increased rate of
weight gain in broiler chickens raised in
floor pens.

EFFECTIVE DATE: December 23, 1997.
FOR FURTHER INFORMATION CONTACT:
Jeffrey M. Gilbert, Center for Veterinary
Medicine (HFV-128), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-1602.
SUPPLEMENTARY INFORMATION: Alpharma
Inc., One Executive Dr., P.O. Box 1399,
Fort Lee, NJ 07024, filed ANADA 200-
217 that provides for combining
approved amprolium plus ethopabate
with bacitracin zinc and roxarsone Type
A medicated articles to make Type C
medicated broiler feeds. The Type C
medicated feed containing amprolium
113.5 grams per ton (g/t) plus
ethopabate 36.3 g/t with bacitracin zinc
5 to 35 g/t and roxarsone 34 g/t, is used
as an aid in the prevention of
coccidiosis where severe exposure to
coccidiosis from Eimeria acervulina, E.
maxima, and E. brunetti is likely to
occur, and for increased rate of weight
gain in broiler chickens raised in floor
pens.

Alpharma Inc.’s ANADA 200-217
provides for using approved AMPROL
HI-EO (Merck’s amprolium and
ethopabate NADA 13-461), ALBACO
(Alpharma Inc.’s bacitracin zinc
ANADA 200-223), and 3—-NITROO
(Alpharma Inc.’s roxarsone NADA 7—
891) Type A medicated articles to make
the combination drug Type C medicated
feeds.

Alpharma Inc.’s ANADA 200-217 is
approved as a generic copy of Swisher
Feed Div.’s NADA 39-284. The ANADA
is approved as of December 23, 1997,
and the regulations are amended in 21
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CFR 558.58(d)(2)(iii) to reflect the
approval. The basis for approval is
discussed in the freedom of information
summary.

This approval is for use of three Type
A medicated articles to make
combination drug Type C medicated
feeds. One ingredient, roxarsone, is a
Category Il drug as defined in 21 CFR
558.3(b)(1)(ii). As provided in 21 CFR
558.4(b), an approved form FDA 1900 is
required to make Type C medicated feed
from a Category Il drug. Under section
512(m) of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 360b(m)), as
amended by the Animal Drug
Availability Act of 1996 (Pub. L. 104—
250), medicated feed applications have
been replaced by a requirement for feed
mill licenses. Therefore, use of
amprolium plus ethopabate, bacitracin
zinc, and roxarsone Type A medicated
articles to make Type C medicated feeds
as provided in ANADA 200-217 is
limited to manufacture in a licensed
feed mill.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

§558.58 [Amended]

2. Section 558.58 Amprolium and
ethopabate is amended in paragraph
(d)(1)(iii) in the table in the entry for
“Bacitracin 5 to 35 plus roxarsone 34
(0.00375%)” in the column

“Limitations’ by removing “No.
000004 and adding in its place “Nos.
000004 and 046573".

Dated: October 30, 1997.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 97-33488 Filed 12—22-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 25 and 602
[TD 8743]
RIN 1545-AU12

Sale of Residence From Qualified
Personal Residence Trust

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations permitting the reformation
of a personal residence trust or a
qualified personal residence trust in
order to comply with the applicable
requirements for such trusts. The final
regulations also provide that the
governing instruments of such trusts
must prohibit the sale of a residence
held in the trust to the grantor of the
trust, the grantor’s spouse, or an entity
controlled by the grantor or the grantor’s
spouse.

DATES: The regulations are effective
December 23, 1997.

FOR FURTHER INFORMATION CONTACT:
Lane Damazo (202) 622—-3090 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507) under
control number 1545-1485. Responses
to this collection of information are
required in order to ensure the proper
collection of the gift tax.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

The estimated annual burden per
respondent/recordkeeper varies from 3
hours to 3.25 hours, depending on
individual circumstances, with an
estimated average of 3.1 hours.

Comments concerning the accuracy of
this burden estimate and suggestions for

reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer T:FP,
Washington, DC 20224, and to the
Office of Management and Budget,
Attention: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503.

Books or records relating to this
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

On April 16, 1996, the IRS published
in the Federal Register a notice of
proposed rulemaking (formerly PS—-004—
96) at 61 FR 16623. The IRS received
written and oral comments on the
proposed regulations and held a public
hearing on July 24, 1996. This document
adopts final regulations with respect to
this notice of proposed rulemaking.

Comments with respect to § 25.2702—
5(a)(2) indicated that the procedure
permitting reformation of trust
instruments will be helpful to taxpayers
and practitioners. It was suggested that
an additional reformation period be
made available for trusts for which the
gift tax return due date had passed
before the regulations became effective.
Accordingly, under the final
regulations, the trustees of trusts created
before January 1, 1997, are granted a 90-
day period after these regulations
become final in which to reform the
trust.

Some of the comments concerning the
amendments to § 25.2702-5(b) and (c)
agreed that the restrictions in the
proposed regulations on the sale of the
personal residence after the termination
of the grantor’s retained interest in a
personal residence trust or a qualified
personal residence trust further the
intent of Congress in enacting section
2702(a)(3)(A)(ii). Other comments stated
that the restrictions were not supported
by the statute. Treasury and the IRS
continue to believe that these
regulations are consistent with the
intent of Congress and carry out the
purpose of the personal residence
exception to section 2702.

Other comments suggested that the
final regulations should contain an
exception permitting the sale of the
residence to the grantor if the need
arises. Treasury and the IRS believe,
however, that a rule of this nature is not
necessary, since a grantor may lease the
residence after the retained term from a
trust or individual to which the
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residence passes after the expiration of
the initial term. The right to lease the
residence may be expressly set forth in
the trust document creating the personal
residence trust. If the residence is leased
for its fair market value rental, the
grantor will not retain the economic
benefit of the property for purposes of
section 2036(a), since the grantor will be
paying adequate consideration for the
use of the property. However, if the
residence is leased from a trust that is

a grantor trust with respect to the
grantor, the IRS under some
circumstances may contend that the
grantor has retained the economic
benefit of the property.

Commentators raised a concern that
because the regulations prohibit the
transfer of the residence to the grantor,
or the grantor’s spouse, etc., the trust
could not provide for a reversionary
interest or a testamentary power of
disposition, taking effect at the grantor’s
death prior to the expiration of the trust
term, nor could the trust provide for a
remainder interest in fee for the
grantor’s spouse (e.g., remainder
outright to spouse, or remainder to
child, but if child predeceases
termination of the trust, then to spouse.)
The final regulations permit
dispositions to the spouse.

Finally, commentators objected to the
statement in the preamble to the
proposed regulations to the effect that if
the IRS finds a pre-effective date trust to
be inconsistent with the purposes of
section 2702, the IRS, by established
legal doctrines, may treat the trust as
non-qualifying. Treasury and the IRS
wish to clarify that the IRS will apply
these regulations only to post-effective
date trusts. Nevertheless, Treasury and
the IRS have the authority to apply
established legal doctrines to disqualify
a pre-effective date trust in cases where
the statutory purpose has clearly been
violated.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and, because these
regulations do not impose on small
entities, a collection of information
requirement, the Regulatory Flexibility
Act (5 U.S.C. chapter 6), does not apply.
Therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, the Notice of Proposed
Rulemaking preceding these regulations

was submitted to the Small Business
Administration for comment on their
impact on small business.

Drafting Information

The principal author of these
regulations is Dale Carlton, Office of the
Chief Counsel, IRS. Other personnel
from the IRS and Treasury Department
participated in their development.

List of Subjects
26 CFR Part 25

Gift taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 25 is
amended as follows:

PART 25—GIFT TAX; GIFTS MADE
AFTER DECEMBER 31, 1954

Paragraph 1. The authority citation
for part 25 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 25.2702-5 is amended
as follows:

1. Paragraph (a) heading and text are
redesignated as paragraph (a)(1) heading
and text and paragraph (a)(2) is added.

2. In paragraph (b)(1), five sentences
are added after the third sentence.

3. Paragraph (c)(5)(ii)(C) is revised.

4. Paragraph (c)(9) is added.

The additions and revisions read as
follows:

§25.2702-5 Personal residence trusts.
a * * %

(2) Modification of trust. A trust that
does not comply with one or more of the
regulatory requirements under
paragraph (b) or (c) of this section will,
nonetheless, be treated as satisfying
these requirements if the trust is
modified, by judicial reformation (or
nonjudicial reformation if effective
under state law), to comply with the
requirements. In the case of a trust
created after December 31, 1996, the
reformation must be commenced within
90 days after the due date (including
extensions) for the filing of the gift tax
return reporting the transfer of the
residence under section 6075 and must
be completed within a reasonable time
after commencement. If the reformation
is not completed by the due date
(including extensions) for filing the gift
tax return, the grantor or grantor’s
spouse must attach a statement to the
gift tax return stating that the

reformation has been commenced or
will be commenced within the 90-day
period. In the case of a trust created
before January 1, 1997, the reformation
must be commenced within 90 days
after December 23, 1997 and must be
completed within a reasonable time
after commencement.

(b)* * * (1) * * *In addition, the
trust does not meet the requirements of
this section unless the governing
instrument prohibits the trust from
selling or transferring the residence,
directly or indirectly, to the grantor, the
grantor’s spouse, or an entity controlled
by the grantor or the grantor’s spouse, at
any time after the original duration of
the term interest during which the trust
is a grantor trust. For purposes of the
preceding sentence, a sale or transfer to
another grantor trust of the grantor or
the grantor’s spouse is considered a sale
or transfer to the grantor or the grantor’s
spouse; however, a distribution (for no
consideration) upon or after the
expiration of the original duration of the
term interest to another grantor trust of
the grantor or the grantor’s spouse
pursuant to the express terms of the
trust will not be considered a sale or
transfer to the grantor or the grantor’s
spouse if such other grantor trust
prohibits the sale or transfer of the
property to the grantor, the grantor’s
spouse, or an entity controlled by the
grantor or the grantor’s spouse. In the
event the grantor dies prior to the
expiration of the original duration of the
term interest, this paragraph (b)(1) does
not apply to the distribution (for no
consideration) of the residence to any
person (including the grantor’s estate)
pursuant to the express terms of the
trust or pursuant to the exercise of a
power retained by the grantor under the
terms of the trust. Further, this
paragraph (b)(1) does not apply to any
outright distribution (for no
consideration) of the residence to the
grantor’s spouse after the expiration of
the original duration of the term interest
pursuant to the express terms of the
trust. For purposes of this paragraph
(b)(1), a grantor trust is a trust treated as
owned in whole or in part by the grantor
or the grantor’s spouse pursuant to
sections 671 through 678, and control is
defined in §25.2701-2(b)(5)(ii) and (iii).
* X *

* * * * *

(C) * * *

(5) * * *

(“) * * X

(C) Sale proceeds. The governing
instrument may permit the sale of the
residence (except as set forth in
paragraph (c)(9) of this section) and may
permit the trust to hold proceeds from
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the sale of the residence, in a separate
account.
* * * * *

(9) Sale of residence to grantor,
grantor’s spouse, or entity controlled by
grantor or grantor’s spouse. The
governing instrument must prohibit the
trust from selling or transferring the
residence, directly or indirectly, to the
grantor, the grantor’s spouse, or an
entity controlled by the grantor or the
grantor’s spouse during the retained
term interest of the trust, or at any time
after the retained term interest that the
trust is a grantor trust. For purposes of
the preceding sentence, a sale or transfer
to another grantor trust of the grantor or
the grantor’s spouse is considered a sale
or transfer to the grantor or the grantor’s
spouse; however, a distribution (for no
consideration) upon or after the
expiration of the retained term interest
to another grantor trust of the grantor or
the grantor’s spouse pursuant to the
express terms of the trust will not be
considered a sale or transfer to the
grantor or the grantor’s spouse if such
other grantor trust prohibits the sale or
transfer of the property to the grantor,
the grantor’s spouse, or an entity
controlled by the grantor or the grantor’s
spouse. In the event the grantor dies
prior to the expiration of the retained
term interest, this paragraph (c)(9) does
not apply to the distribution (for no
consideration) of the residence to any
person (including the grantor’s estate)
pursuant to the express terms of the
trust or pursuant to the exercise of a
power retained by the grantor under the
terms of the trust. Further, this
paragraph (c)(9) does not apply to an
outright distribution (for no
consideration) of the residence to the
grantor’s spouse after the expiration of
the retained trust term pursuant to the
express terms of the trust. For purposes
of this paragraph (c)(9), a grantor trust
is a trust treated as owned in whole or
in part by the grantor or the grantor’s
spouse pursuant to sections 671 through
678, and control is defined in
§25.2701-2(b)(5)(ii) and (iii).

* * * * *

Par. 3. Section 25.2702-7 is amended
as follows:

1. The first sentence is revised.

2. A sentence is added at the end of
the section.

The revision and addition read as
follows:

§25.2702-7 Effective dates.

Except as provided in this section,
8§ 25.2702-1 through 25.2702-6 apply
as of January 28, 1992. * * * The fourth
through eighth sentences of § 25.2702—
5(b)(1) and § 25.2702-5(c)(9) apply with

respect to trusts created after May 16,
1996.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 4. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.
Par. 5. In §602.101, paragraph (c) is
amended by adding an entry in

numerical order to the table to read as
follows:

§602.101 OMB Control numbers.

* * * * *
(C)***

CFR part or section where O(’\IAUérggtn_
identified and described trol No.
* * * * *
25.2702-5 .coiiiiiiieeeee e 1545-1485
* * * * *

Michael P. Dolan,

Acting Commissioner of Internal Revenue.
Approved: December 4, 1997.

Donald C. Lubick,

Acting Assistant Secretary of the Treasury.

[FR Doc. 97-33356 Filed 12—22-97; 8:45 am]

BILLING CODE 4830-01-U

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR 199

[DoD 6010.8-R]

RIN 0720-AA40

Civilian Health and Medical Program of
the Uniformed Services (CHAMPUS);
TRICARE Selected Reserve Dental
Program

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: This final rule establishes the
TRICARE Selected Reserve Dental
Program (TSRDP) to provide dental care
to members of the Selected Reserves of
the Ready Reserve. The final rule details
operation of the program.

EFFECTIVE DATE: This final rule is
effective January 22, 1998.

ADDRESSES: Office of Health Services
Financing, Department of Defense,
Room 1B657, Pentagon, Washington, DC
20301-1200.

FOR FURTHER INFORMATION CONTACT:

Cynthia P. Speight, Office of the
Assistant Secretary of Defense (Health
Affairs), (703) 697—8975.

SUPPLEMENTARY INFORMATION:
l. Overview of the Final Rule

Implementation of the TRICARE
Selected Reserve Dental Program
(TSRDP) was directed by Congress in
section 705 of the National Defense
Authorization Act for Fiscal Year 1996,
Public Law 104-106, which amended
title 10, United States Code, by adding
section 1076b. This law directed the
implementation of a dental program for
members of the Selected Reserve of the
Ready Reserve, providing for voluntary
enrollment and premium sharing
between DoD and the enrollee. Section
702 of the 1997 National Defense
Authorization Act, Pub. L. 104-201
amended 10 U.S.C. 1076b, by revising
the program’s start date and also
changing several operational
requirements.

Included in the program are the 50
United States and the District of
Columbia, Puerto Rico, Guam, and the
U.S. Virgin Islands. Enrollment in the
TSRDP will be voluntary and
accomplished via an enrollment
application submitted to the contractor.
Initial enrollment shall be for a period
of 12 months followed by month-to-
month enrollment as long as the
enrollee chooses to continue
enrollment. The costs of the program
will be shared between the government
and the enrollee. The premium payment
shall be collected pursuant to
procedures established by the Assistant
Secretary of Defense (Health Affairs).

Dental coverage under the TSRDP will
consist of basic dental care, to include
diagnostic services, preventive services,
basic restorative services, and
emergency oral examinations. Enrollees
will be limited to an annual maximum
of $1,000 of paid allowable charges per
year. Minor administrative changes have
been made in the benefits plan section
in order to correct outdated codes.

Under this final rule, where possible,
Reservists may make use of
participating dental providers in their
areas and may benefit from reduced out
of pocket costs and provider submission
of claims and acceptance of contractor
allowances and arrangements. Enrollees
using non-network providers may be
balance billed amounts in excess of
allowable charges. Dental claims under
the TSRDP will be paid at the lower of
the billed charges or the Usual,
Customary and Reasonable (UCR) level,
in which the customary rate is
calculated at the 85th percentile or
higher of billed charges.
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TSRDP eligible beneficiaries will
obtain information concerning the
program and the enrollment process
from the dental contractor. In the event
an issue arises regarding the level of
dental care received or the quality of
care, all appeals and grievances should
first be directed to the contractor for
resolution. Only those issues that
cannot be amicably resolved by the
contractor should be forwarded to the
TRICARE Support Office for review.

This final rule adopts the statutory
preemption authority of 10 U.S.C.
section 1103. This statute broadly
authorizes preemption of state laws in
connection with DoD contracts for
medical and dental care. The Assistant
Secretary of Defense (Health Affairs) has
made the judgment that preemption is
necessary and appropriate to assure the
operation of a consistent, effective, and
efficient federal program. Absent
preemption of certain State and local
laws on insurance regulation and other
matters, competition would be severely
limited and the process substantially
delayed. The final rule incorporates
language to clarify that the preemption
of State laws section includes
preemption of State and local laws
imposing premium taxes on health or
dental insurance carriers or
underwriters or other plan managers, or
similar taxes on such entities.

As directed in the enacting
legislation, the Department of Defense
utilized a full and open competition to
obtain a dental contractor to provide
dental insurance coverage.

I1. Public Comments

The interim final rule was published
on May 16, 1997 (62 FR 26939). We
received one public comment. We thank
the commenter; significant items raised
by the commenter and our analysis of
the comments are summarized below in
the appropriate sections of the
preamble.

1. Benefits. The commenter
recommended expanding the benefits
under the program to include
periodontics.

Response. Under the law, 10 U.S.C.
1076b, the TRICARE Selected Reserve
Dental Program shall provide benefits
for basic dental care and treatment,
including diagnostic services,
preventive services, basic restorative
services and emergency oral
examinations; periodontics was not
included.

2. Benefits. We received a comment
suggesting the addition of crowns as a
benefit under the program.

Response. Under the law, 10 U.S.C.
1076b, the TRICARE Selected Reserve
Dental Program shall provide benefits

for basic dental care and treatment,
including diagnostic services,
preventive services, basic restorative
services and emergency oral
examinations. Crowns are not covered
under the program as they are not
considered to be a basic restorative
service.

3. Benefits. Another comment we
received pointed out that code 00130
had been changed to 00140.

Response. We concur with the
comment and procedure code 00130 has
been changed to 00140.

111. Rulemaking Procedures

Executive Order 12866 requires
certain regulatory assessments for any
“significant regulatory action,” defined
as one which would result in an annual
effect on the economy of $100 million
or more, or have other substantial
impacts.

The Regulatory Flexibility Act (RFA)
requires that each Federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities.

This is not a significant regulatory
action under the provisions of Executive
Order 12866, and it would not have a
significant impact on a substantial
number of small entities.

The final rule will not impose
additional information collection
requirements on the public under the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 55).

List of Subjects in 32 CFR Part 199

Claims, Health insurance, Individuals
with disabilities, Military personnel,
Reporting and recordkeeping
requirements.

Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—[AMENDED]

1. The authority citation for Part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

2. Part 199 is amended by revising
§199.21 to read as follows:

§199.21 TRICARE Selected Reserve
Dental Program (TSRDP).

(a) Purpose. The TSRDP is a premium
based indemnity dental insurance
coverage program that will be available
to members of the Selected Reserve of
the Ready Reserve. Dental coverage will
be available only to members of the
Selected Reserve, no family coverage
will be offered. The TSRDP is
authorized by 10 U.S.C. 1076b.

(b) General provisions. (1) Benefits are
limited to diagnostic services,
preventive services, basic restorative
services, and emergency oral
examinations.

(2) Premium costs for this coverage
will be shared by the enrollee and the
government.

(3) The program is applicable to
authorized providers in the 50 United
States and the District of Columbia,
Puerto Rico, Guam, and the U.S. Virgin
Islands.

(4) Except as otherwise provided in
this section or by the Assistant Secretary
of Defense (Health Affairs) or designee,
the TSRDP is administered in a manner
similar to the Active Duty Dependents
Dental Plan under §199.13 of this part.

(5) The TSRDP shall be administered
through a contract.

(c) Definitions. Except as may be
specifically provided in this section, to
the extent terms defined in §8199.2 and
199.13(b) of this part are relevant to the
administration of the TRICARE Selected
Reserve Dental Program, the definitions
contained in §8199.2 and 199.13(b) of
this part shall apply to the TSRDP as
they do to CHAMPUS and the Active
Duty Dependents Dental Plan.

(d) Eligibility and enrollment.(1)
Eligibility. Enrollment in the TRICARE
Selected Reserve Dental Program is
open to members of the Selected
Reserve of the Ready Reserve.

(2) Notification of eligibility. The
contractor will notify persons eligible to
receive dental benefits under the
TRICARE Selected Reserve Dental
Program.

(3) Election of coverage. Following
this notification, interested Reservists
may elect to enroll. In order to obtain
dental coverage, written election by
eligible beneficiary must be made.

(4) Enrollment. Enrollment in the
TRICARE Selected Reserve Dental
Program is voluntary and will be
accomplished by submission of an
application to the TSRDP contractor.
Initial enrollment shall be for a period
of 12 months followed by month-to-
month enrollment as long as the
enrollee chooses to continue
enrollment.

(5) Period of coverage. TRICARE
Selected Reserve Dental Program
coverage is terminated on the last day of
the month in which the member is
discharged, transferred to the Individual
Ready Reserve, Standby Reserve, or
Retired Reserve, or ordered to active
duty for a period of more than 30 days.

(e) Premium sharing. The Government
and the enrollee will share in the
monthly premium cost.

(f) Premium payments. The enrollee
will be responsible for a monthly
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premium payment in order to obtain the
dental insurance.

(1) Premium payment method. The
premium payment may be collected
pursuant to procedures established by
the Assistant Secretary of Defense
(Health Affairs).

(2) Effects of failure to make premium
payments. Failure to make monthly
renewal premium payments will result
in the enrollee being disenrolled from
the TSRDP and subject to a lock-out
period of 12 months. Following this
period of time, eligible Reservists will
be able to reenroll if they so choose.

(3) Member’s share of premiums. The
cost of the TSRDP monthly premium
will be shared between the Government
and the enrollee. Interested eligible
Reservists may contact the dental
contactor to obtain the enrollee
premium cost. The member’s share may
not exceed $25 per month.

(9) Plan benefits. (1) The TSRDP will
provide basic dental coverage, to
include diagnostic services, preventive
services, basic restorative services, and
emergency oral examinations. The
following is the TSRDP covered dental
benefit (using the American Dental
Association, The Council on Dental Care
Program’s Code On Dental Procedures
and Nomenclature):

(i) Diagnostic: Comprehensive oral
evaluation (00150), and Periodic oral
evaluation (00120), Intraoral-complete
series (including bitewings) (00210);
Intraoral-periapical-first film (00220);
Intraoral-periapical-each additional film
(00230); Bitewings-single film (00272);
Bitewings-two films (00272); Bitewings-
four films (00274); Panoramic film
(00330); Pulp Vitality Tests (00460).

(ii) Preventive: Prophylaxis-adult
(limit-two per year) (01110); Tropical
application of fluoride (excluding
prophylaxis)-adult (01204).

(iii) Restorative: Amalgam-one
surface, permanent (02140); Amalgam-
two surfaces, permanent (02150);
Amalgam-three surfaces; permanent
(02160); Amalgam-four or more
surfaces, permanent (02161); Resin-one
surface, anterior (02330); Resin-two
surfaces, anterior (02331); Resin-three
surfaces, anterior (02332); Resin-four or
more surfaces or involving incisal angle
(anterior) (02335); Pin retention-per
tooth, in addition to restoration (02951).

(iv) Oral Surgery: Single tooth
(07110); Each additional tooth (07120);
Root removal-exposed roots (07130);
Surgical removal of erupted tooth
requiring elevation of mucoperiosteal
flap and removal of bone and/or section
of tooth (07210); Surgical removal of
residual tooth roots (cutting procedure)
(07250).

(v) Emergency: Limited oral
evaluation—problem focused (00140);
Palliative (emergency) treatment of
dental pain-minor procedures (09110).
(2) Codes listed in paragraph (g)(1) of
this section may be modified by the
Director, OCHAMPUS, to the extent
determined appropriate based on
developments in common dental care
practices and standard dental insurance
programs.

(h) Maximum annual cap. TSRDP
enrollees will be subject to a maximum
$1,000.00 of paid allowable charges per
year.

(i) Annual notification of rates.
TSRDP premiums will be determined as
part of the competitive contracting
process. Information on the premium
rates will be widely distributed.

(1) Authorized providers. The TSRDP
enrollee may seek covered services from
any provider who is fully licensed and
approved to provide dental care in the
state where the provider is located.

(k) Benefit payment. Enrollees are not
required to utilize the special network
of dental providers established by the
TSRDP contractor. For enrollees who do
use this network, however, providers
shall not balance bill any amount in
excess of the maximum payment
allowable by the TSRDP. Enrollees
using non-network providers may be
balance billed amounts in excess of
allowable charges. The maximum
payment allowable by the TSRDP
(minus the appropriate cost-share) will
be the lesser of:

(1) Billed charges; or

(2) Usual, Customary and Reasonable
rates, in which the customary rate is
calculated at the 85th percentile of
billed charges in that geographic area, as
measured in an undiscounted charge
profile in 1995 or later for that
geographic area (as defined by three-
digit zip code).

() Appeal and hearing procedures.
All levels of appeals and grievances
established by the Contractor for
internal review shall be exhausted prior
to forwarding to OCHAMPUS for a final
review. Procedures comparable to those
established under § 199.13(h) of this
part shall apply.

(m) Preemption of State laws. (1)
Pursuant to 10 U.S.C. 1103, the
Department of Defense has determined
that in the administration of chapter 55
of title 10, U.S. Code, preemption of
State and local laws relating to health
insurance, prepaid health plans, or
other health care delivery or financing
methods is necessary to achieve
important Federal interests, including
but not limited to the assurance of
uniform national health programs for
military families and the operation of

such programs at the lowest possible
cost to the Department of Defense, that
have a direct and substantial effect on
the conduct of military affairs and
national security policy of the United
States. This determination is applicable
to the dental services contracts that
implement this section.

(2) Based on the determination set
forth in paragraph (m)(1) of this section,
any State or local law or regulation
pertaining to health or dental insurance,
prepaid health or dental plans, or other
health or dental care delivery,
administration, and financing methods
is preempted and does not apply in
connection with the TRICARE Selected
Reserve Dental Program contract. Any
such law, or regulation pursuant to such
law, is without any force or effect, and
State or local governments have no legal
authority to enforce them in relation to
the TRICARE Selected Reserve Dental
Program contract. (However, the
Department of Defense may, by contract,
establish legal obligations on the part of
the TRICARE Selected Reserve Dental
Program contractor to conform with
requirements similar to or identical to
requirements of State or local laws or
regulations).

(3) The preemption of State and local
laws set forth in paragraph (m)(2) of this
section includes State and local laws
imposing premium taxes on health or
dental insurance carriers or
underwriters or other plan managers, or
similar taxes on such entities. Such laws
are laws relating to health insurance,
prepaid health plans, or other health
care delivery or financing methods,
within the meaning of section 1103.
Preemption, however, does not apply to
taxes, fees, or other payments on net
income or profit realized by such
entities in the conduct of business
relating to DoD health services
contracts, if those taxes, fees or other
payments are applicable to a broad
range of business activity. For the
purposes of assessing the effect of
Federal preemption of State and local
taxes and fees in connection with DoD
health and dental services contracts,
interpretations shall be consistent with
those applicable to the Federal
Employees Health Benefits Program
under 5 U.S.C. 8909(f).

(n) Administration. The Assistant
Secretary of Defense (Health Affairs) or
designee may establish other rules and
procedures for the administration of the
TRICARE Selected Reserve Dental
Program.
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Dated: December 15, 1997.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 97-33108 Filed 12—-22-97; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR 199

[DoD 6010.8-R]

RIN 0720-AA44

Civilian Health and Medical Program of
the Uniformed Services (CHAMPUS);

TRICARE Retiree Dental Program
(TRDP)

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: This final rule establishes the
TRICARE Retiree Dental Program
(TRDP), a premium based indemnity
dental insurance coverage program, that
will be available to retired members of
the Uniformed Services, their
dependents, and certain other
beneficiaries.

EFFECTIVE DATE: This final rule is
effective January 22, 1998.

ADDRESSES: Office of Health Services
Financing Policy, Department of
Defense, Room 1B657 Pentagon,
Washington, DC 20301-1200.

FOR FURTHER INFORMATION CONTACT:
Cynthia P. Speight, Office of the
Assistant Secretary of Defense (Health
Affairs), (703) 697-8975.

SUPPLEMENTARY INFORMATION:
I. Overview of the Final Rule

Implementation of the TRICARE
Retiree Dental Program (TRDP) was
directed by Congress in section 703 of
the National Defense Authorization Act
for Fiscal Year 1997, Pub. L. 104-201,
which amended title 10, United States
Code, by adding section 1076c¢. This
final rule also incorporates the minor
changes in the National Defense
Authorization Act for Fiscal Year 1998
which expand eligibility to retirees of
the Public Health Service and the
National Oceanic and Atmospheric
Administration, and active duty
survivors and their dependents. The law
directs the implementation of a dental
program for: (1) Members of the
Uniformed Services who are entitled to
retired pay, (2) Members of the Retired
Reserve under the age of 60, (3) Eligible
dependents of (1) or (2) who are covered
by the enrollment of the member, and
(4) The unremarried surviving spouse

and eligible child dependents of a
deceased member who died while in
status described in (1) or (2); the
unremarried surviving spouse and
eligible child dependents who receive a
surviving spouse annuity; or the
unremarried surviving spouse and
eligible child dependents of a deceased
member who died while on active duty
for a period of more than 30 days and
whose eligible dependents are not
eligible or no longer eligible for the
Active Duty Dependents Dental Plan.

Included in the program are the 50
United States and the District of
Columbia, Canada, Puerto Rico, Guam,
American Samoa, the Commonwealth of
the Northern Mariana Islands, and the
U.S. Virgin Islands. The final rule
expands the coverage of the program to
include all U.S. Territories. Enroliment
in the program is voluntary and
members enrolled in the dental plan
will be responsible for paying the full
cost of the premiums. Under the final
rule, the initial enrollment period has
been extended from 12 months to 24
months (similar to the Active Duty
Dependents Dental Program) in order to
reduce the risk of adverse selection. The
premium payment may be collected
pursuant to procedures established by
the Assistant Secretary of Defense
(Health Affairs). Dental coverage under
the TRDP will provide basic dental care,
to include diagnostic services,
preventive services, basic restorative
services (including endodontics),
surgical services, and emergency oral
examinations. Minor administrative
changes have been made in the plan
benefits section in order to correct
outdated codes and to include codes
that were inadvertently excluded from
the list.

Under this rule, where possible,
members entitled to retired pay and
eligible family members and their
dependents may make use of
participating dental providers in their
areas and may benefit from reduced out-
of-pocket and provider submission of
claims and acceptance of contractor
allowances and arrangements. Enrollees
using non-network providers may be
balance billed amounts in excess of
allowable charges. Under the final rule,
the maximum payment allowable by the
TRDP (minus the appropriate cost-
share) will be the lesser of the billed
charges or the Usual, Customary and
Reasonable rates, in which the
customary rate is calculated at the 50th
percentile of billed charges in that
geographic area, as measured in an
undiscounted charge profile in 1995 or
later for that geographic area (as defined
by three-digit zip code). TRDP eligibles
will obtain information concerning the

program and the application process
from the contractor.

This final rule adopts the statutory
preemption authority of 10 U.S.C.,
section 1103. This statute broadly
authorizes preemption of state laws in
connection with DoD contracts for
medical and dental care. The Assistant
Secretary of Defense (Health Affairs) has
made the judgment that preemption is
necessary and appropriate to assure the
operation of a consistent, effective, and
efficient federal program. Absent
preemption of certain State and local
laws on insurance regulation and other
matters, competition would be severely
limited and the process substantially
delayed. The final rule incorporates
language to clarify that the preemption
of State laws section includes
preemption of State and local laws
imposing premium taxes on health or
dental insurance carriers or
underwriters or other plan managers, or
similar taxes on such entities.

I1. Public Comments

The proposed rule was published on
June 24, 1997 (62 FR 34032-34035). We
received one public comment. We thank
the commenter; significant items raised
by the commenter and our analysis of
the comments are summarized below in
the appropriate sections of the
preamble.

1. Benefits: We received a comment
that an error exists in the description of
procedure code 00120, 00140, and
00150.

Response: We appreciate the
comment and we have replaced
“examination” with “‘evaluation” in the
description of the procedure codes
00120, 00140, and 00150.

2. Benefits: The commenter pointed
out an oversight in that two procedures,
Amalgam-one surface, permanent
(02140) and Amalgam (two-surface),
permanent (02150) were not included in
the benefits of the program.

Response: We concur with the
comment and procedures codes 02140
and 02150 have been added under the
restorative benefits under the program.

3. Benefits: Another comment we
received pointed out that several
periodontic (04261, 04262, 04268) codes
are outdated and have been changed.

Response: We appreciate the
comment. These periodontic codes have
been changed in the final rule as
follows: code 04261 has been replaced
by Bone replacement graft-first site in
gquadrant (04263); code 04262 has been
replaced by Bone replacement-each
additional site in quadrant; code 04268
has been replaced by Guided tissue
regeneration-resorbable barrier, per site,
per tooth (04266) and Guided tissue
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regeneration-nonresorbable barrier, per
site, per tooth (includes membrane
removal) (04267).

4. Benefits: We received a comment
that the benefits need to be expanded to
include prosthetic services.

Response: Under the law, 10 U.S.C.
1076¢c, the TRICARE Retiree Dental
Program shall provide benefits for basic
dental care and treatment, including
diagnostic services, preventive services,
basic restorative services (including
endodontics), surgical services, and
emergency services; prosthetic services
are not included.

5. Maximum Annual Cap: The
commenter expressed concern about the
$1,000 maximum annual cap and
recommended a higher annual
maximum benefit.

Response: As the government does
not share in the cost of the premium, the
maximum annual cap is necessary to
ensure that the monthly premium is a
reasonable/affordable amount for the
enrollee. It is important to note that the
maximum annual cap does not apply to
all of the diagnostic services and some
of the preventive services covered under
the program.

6. Benefit Payment: The commenter
pointed out a mistake in the Benefit
payment section. The section states,
“For enrollees who do not use these
network providers, however, providers
shall not balance bill any amount in
excess of the maximum payment
allowable by the TRDP.”

Response: The commenter is correct
and the sentence has been corrected to
state, ““For enrollees who do use these
network providers, however, providers
shall not balance bill any amount in
excess of the maximum payment
allowable by the TRDP.”

7. Balance Billing: A commenter
asked if balance billing is limited to
115% of the CHAMPUS allowable
charge for a service.

Response: As this is not a CHAMPUS
program, DoD’s statutory authority to
limit balance billing to 115% of the
CHAMPUS allowable charge does not
apply. Non-network providers are not
limited in the amount they may balance
bill an enrollee.

I11. Rulemaking Procedures

Executive Order 12866 requires
certain regulatory assessments for any
“significant regulatory action,” defined
as one which would result in an annual
effect on the economy of $100 million
or more, or have other substantial
impacts.

The Regulatory Flexibility Act (RFA)
requires that each Federal agency
prepare, and make available for public
comment, a regulatory flexibility

analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities.

This rule will impose additional
information collection requirements on
the public, associated with beneficiary
enrollment, under the Paperwork
Reduction Act of 1995. OMB approval
number 0720-0015 pending a
development of a contractor-designed
enrollment form which has now been
accomplished. The form will be
submitted to OMB concurrently with
publication of this notice. The
collection instrument serves as an
application form for military members
entitled to retired pay and eligible
dependents to enroll in the TRICARE
Retiree Dental Program. The application
will allow the Department of Defense to
identify enrollment applicants, evaluate
their eligibility for the enrollment, and
determine other health insurance
coverage which an applicant may have.

Affected Public: Eligible family
members and their dependents.

Annual Burden Hours: 71,640.

Number of Respondents: 286,570.

Responses per Respondent: 1.

Average Burden per Response: 15
minutes.

Frequency: Once, at time of initial
application.

Respondents are retirees of the
Uniformed Services entitled to retired
pay and eligible family members and
their dependents who are seeking
enrollment in the TRICARE Retiree
Dental Program. The enrollment
application will allow the Department
to collect the information necessary to
properly identify the program’s
applicants and to determine their
eligibility for enrollment in the
TRICARE Retiree Dental Program. In
completing and signing a TRICARE
Retiree Dental Program enrollment form,
applicants will acknowledge that they
understand the benefits offered under
the program and the rules they must
follow to continue their participation in
the program. Further, applicants will
acknowledge that the premium will be
withheld from retired pay when such
pay is available. Initial enrollment will
be for a period of 24 months followed
by month-to-month enrollment as long
as the enrollee chooses to continue
enrollment.

List of Subjects in 32 CFR Part 199

Claims, Health insurance, Individuals
with disabilities, Military personnel,
Reporting and recordkeeping
requirements.

Accordingly, 32 CFR part 199
amended as follows:

PART 199—[AMENDED]

1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

2. Part 199 is amended by adding
§199.22 to read as follows:

§199.22 TRICARE Retiree Dental Program
(TRDP).

(a) Purpose. The TRDP is a premium
based indemnity dental insurance
coverage program that will be available
to retired members of the Uniformed
Services, their dependents, and certain
other beneficiaries, as specified in
paragraph (d) of this section. The TRDP
is authorized by 10 U.S.C. 1076c.

(b) General provisions. (1) Benefits are
limited to diagnostic services,
preventive services, basic restorative
services (including endodontics),
surgical services, and emergency oral
examinations, as specified in paragraph
(f) of this section.

(2) Premium costs for this coverage
will be paid by the enrollee.

(3) The program is applicable to
authorized providers in the 50 United
States and the District of Columbia,
Canada, Puerto Rico, Guam, American
Samoa, the Commonwealth of the
Northern Mariana Islands, and the U.S.
Virgin Islands.

(4) Except as otherwise provided in
this section or by the Assistant Secretary
of Defense (Human Affairs) or designee,
the TRDP is administered in a manner
similar to the Active Duty Dependents
Dental Plan under §199.13 of this part.

(5) The TRDP shall be administered
through a contract.

(c) Definitions. Except as may be
specifically provided in this section, to
the extent terms defined in §8199.2 and
199.13(b) of this part are relevant to the
administration of the TRICARE Retiree
Dental Program, the definitions
contained in §8199.2 and 199.13(b) of
this part shall apply to the TRDP as they
do to CHAMPUS and the TRICARE
Active Duty Dependents Dental Plan.

(d) Eligibility and enrollment.—(1)
Eligibility. Enrollment in the TRICARE
Retiree Dental Program is open to:

(i) Members of the Uniformed
Services who are entitled to retired pay;
(ii) Members of the Retired Reserve

under the age of 60;

(iii) Eligible dependents of paragraph
(d)(1)(i) or paragraph (d)(1)(ii) of this
section who are covered by the
enrollment of the member; and

(iv) The unremarried surviving spouse
and eligible child dependents of a
deceased member who died while in
status described in paragraph (d)(1)(i) or
paragraph (d)(1)(ii) of this section; the
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unremarried surviving spouse and
eligible child dependents who receive a
surviving spouse annuity; or the
unremarried surviving spouse and
eligible child dependents of a deceased
member who died while on active duty
for a period of more than 30 days and
whose eligible dependents are not
eligible or no longer eligible for the
Active Duty Dependents Dental Plan.

(2) Notification of eligibility. The
contractor will notify persons eligible to
receive dental benefits under the
TRICARE Retiree Dental Program.

(3) Election of coverage. Following
this notification, interested members
entitled to retired pay and eligible
family members and their dependents
may elect to enroll. In order to obtain
dental coverage, written election by the
eligible beneficiary must be made.

(4) Enrollment. Enrollment in the
TRICARE Retiree Dental Program is
voluntary and will be accomplished by
submission of an application to the
TRDP contractor. Initial enroliment
shall be for a period of 24 months
followed by month-to-month enrollment
as long as the enrollee chooses to
continue enrollment.

(5) Period of coverage. TRICARE
Retiree Dental Program coverage is
terminated when the member’s
entitlement to retired pay is terminated,
the member’s status as a member of the
Retired Reserve is terminated, a
dependent child loses eligible child
dependent status, or in the case of
remarriage of the surviving spouse.

(6) Continuation of dependents’
enrollment upon death of enrollee.
Coverage of a dependent in the TRDP
under an enrollment of a member or
surviving spouse who dies during the
period of enrollment shall continue
until the end of that period and may be
renewed by (or for) the dependent, so
long as the premium paid is sufficient
to cover continuation of the dependent’s
enrollment. Coverage may be terminated
when the premiums paid are no longer
sufficient to cover continuation of the
enrollment.

(e) Premium payments. Persons
enrolled in the dental plan will be
responsible for paying the full cost of
the premiums in order to obtain the
dental insurance.

(1) Premium payment method. The
premium payment may be collected
pursuant to procedures established by
the Assistant Secretary of Defense
(Health Affairs) or designee.

(2) Effects of failure to make premium
payments. Failure to make monthly
renewal premium payments will result
in the enrollee’s disenrollment from the
TRDP and subiject to a lock-out period
of 12 months. Following this period of

time, persons eligible will be able to
reenroll if they so choose.

(3) Member’s payment of premiums.
The cost of the TRDP monthly premium
will be paid by the enrollee. Interested
beneficiaries may contact the dental
contractor-insurer to obtain the enrollee
premium cost.

(f) Plan benefits. (1) The TRDP will
provide basic dental care, to include
diagnostic services, preventive services,
basic restorative services (including
endodontics), surgical services, and
emergency oral examinations. The
following is the TRDP covered dental
benefit (using the American Dental
Association, The Council on Dental Care
Program’s Code On Dental Procedures
and Nomenclature):

(i) Diagnostic Periodic oral evaluation
(00120); Comprehensive oral evaluation
(limited to one exam per year in the
same dental office) (00150), Intraoral-
complete series (including bitewings)
(00210); Intraoral-periapical-first film
(00220); Intraoral-periapical-each
additional film (00230); Intraoral-
occlusal film (00240); Bitewings-single
film (00270); Bitewings-two films
(00272); Bitewings-four films (00274);
Panoramic film (00330); Caries
susceptibility tests, by report (00425);
Pulp vitality tests (00460).

(ii) Preventive: Prophaylaxis-adult
(limit-once per year) (01110);
Prophylaxis-child (01120); Topical
application of fluoride (excluding
prophylaxis)-child (01203); Topical
application of fluoride (excluding
prophylaxis)-adult, by report, once per
year (01204); Sealant-per tooth (01351);
Space maintainer-fixed-unilateral
(01510); Space maintainer-fixed-
bilateral (01515); Space maintainer-
removable-unilateral (01520); Space
maintainer-removable-bilateral (01525);
Recementation of space maintainer
(01550).

(iii) Restorative: Amalgam-one
surface, primary (02110); Amalgam-two
surfaces, primary (02120); Amalgam-
three surfaces, primary (02130);
Amalgam-four or more surfaces, primary
(02131); Amalgam-one surface,
permanent (02140); Amalgam-two
surfaces, permanent (02150); Amalgam-
three surfaces, permanent (02160);
Amalgam-four or more surfaces,
permanent (02161); Resin-one surface,
anterior (02330); Resin-two surfaces,
anterior (02331); Resin-three surfaces,
anterior (02332); Resin-four or more
surfaces or involving incisal angle
(anterior) (02335); Recement inlay
(02910); Recement crown (02920);
Prefabricated stainless steel crown-
primary tooth (02930); Prefabricated
stainless crown-permanent tooth
(02931); Prefabricated resin crown

(02932); Prefabricated stainless steel
crown with resin window (02933); Pin
retention-per tooth, in addition to
restoration (02951); Temporary crown
(fractured tooth) (02970).

(iv) Endodontic: Pulp cap-indirect
(excluding final restoration) (03120);
Therapeutic pulpotomy (excluding final
restoration) (03220); Pulpal therapy
(resorbable filling)-anterior, primary
tooth (excluded final restoration)
(03230); Pulpal therapy (resorbable
filling)-posterior, primary tooth
(excluded final restoration) (03240);
Anterior root canal (excluding final
restoration) (03310); Bicuspid root canal
(excluding final restoration) (03320);
Molar root canal (excluding final
restoration) (03330); Retreatment-
anterior, by report (03346); Retreatment-
bicuspid, by report (03347);
Retreatment-molar, by report (03348);
Apexification/recalcification-initial visit
(apical closure/calcific repair of
perforations, root resorption, etc.)
(03351); Apexification/recalcification-
interim medication replacement (apical
closure/calcific repair of perforations,
root resorption, etc.) (03352);
Apexification/recalcification-final visit
(includes completed root canal therapy-
apical closure/calcific repair of
perforations, root resorption, etc.)
(03353); Apicoectomy/Periradicular
surgery-anterior (03410); Apicoectomy/
Periradicular surgery-bicuspid (first
root) (03421); Apicoectomy/
Periradicular surgery-molar (first root)
(03425); Apicoectomy/Periradicular
surgery (each additional root) (03426);
Retrograde filling-per root (03430); Root
amputation-per root (03450);
Hemisection (including any root
removal), not including root canal
therapy (03920).

(v) Periodontic: Gingivectomy or
gingivoplasty-per quadrant (04210);
Gingivectomy or gingivoplasty-per tooth
(04211); Gingival curettage, surgical, per
quadrant, by report (04220); Gingival
flap procedure, including root planing-
per quadrant (04240); Mucogingival
surgery-per quadrant (04250); Osseous
surgery (including flap entry and
closure)-per quadrant (04260); Bone
replacement graft-single site (including
flap entry and closure) (04263); Bone
replacement graft-multiple sites
(including flap entry and closure)
(04264); Guided tissue regeneration—
resorbable barrier (04266); Guided tissue
regeneration—nonresorbable barrier
(04267); Pedicle soft tissue graft
procedure (04270); Free soft tissue graft
procedure (including donor site)
(04271); Periodontal scaling and root
planing-per quadrant (04341);
Periodontal maintenance procedures
(following active therapy) (04910);
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Unscheduled dressing change (by
someone other than treating dentist)
(04920).

(vi) Oral Surgery: Single tooth
(07110); Each additional tooth (07120);
Root removal-exposed roots (07130)
Surgical removal or erupted tooth
requiring elevation of mucoperiosteal
flap and removal of bone and/or section
of tooth (07210); Removal of impacted
tooth-soft tissue (07220); Removal of
impacted tooth-partially bony (07230);
Removal of impacted tooth-completely
bony (07240); Surgical removal of
residual tooth roots (cutting procudure)
(07250); Oral antral fistula closure
(07260); Tooth reimplantation and/or
stabilization of accidentially evulsed or
displaced tooth and/or alveolus (07270);
Surgical exposure of impacted or
unerupted tooth to aid eruption (07281);
Biopsy of oral tissue-hard (07285);
Biopsy of oral tissue-soft (07286);
Surgical repositioning of teeth (074290);
Alveoloplasty in conjunction with
extractions-per quadrant (07310); Suture
of recent small wounds up to 5 cm
(07910); Complicated suture-up to 5 cm
(07911); Complicated suture-greater
than 5 cm (07912); Excision of
pericoronal gingiva (07971).

(vii) Emergency: Limited oral
evaluation—problem focused (00140);
Palliative (emergency) treatment of
dental pain-minor procedures (09110).

(viii) Drugs: Therapeutic drug
injection, by report (09610); Other drugs
and/or medications, by report (09630).

(ix) Postsurgical: Treatment of
complications (post-surgical) unusual
circumstances, by report (09930).

(2) Codes listed in paragraph (f)(1) of
this section may be modified by the
Director, OCHAMPUS, to the extent
determined appropriate based on
developments in common dental care
practices and standard dental insurance
programs.

(g) Maximum annual cap. TRDP
enrollees will be subject to a maximum
cap of $1,000.00 of paid allowable
charges per enrollee per year.

(h) Annual natification of rates. TRDP
premiums will be determined as part of
the competitive contracting process.
Information on the premium rates will
be widely distributed.

(i) Authorized providers. The TRDP
enrollee may seek covered services from
any provider who is fully licensed and
approved to provide dental care in the
state where the provider is located.

(i) Benefit payment. Enrollees are not
required to utilize the special network
of dental providers established by the
TRDP contractor. For enrollees who do
use these network providers, however,
providers shall not balance bill any
amount in excess of the maximum

payment allowable by the TRDP.
Enrollees using non-network providers
may balance billed amounts in excess of
allowable charges. The maximum
payment allowable by the TRDP (minus
the appropriate cost-share) will be the
lesser of:

(2) Billed charges; or

(2) Usual, Customary and Reasonable
rates, in which the customary rate is
calculated at the 50th percentile of
billed charges in that geographic area, as
measured in an undiscounted charge
profile in 1995 or later for that
geographic area (as defined by three-
digit zip code).

(k) Appeal and hearing procedures.
All levels of appeals and grievances
established by the Contractor for
internal review shall be exhausted prior
to forwarding to OCHAMPUS for a final
review. Procedures comparable to those
established under § 199.13(h) of this
part shall apply.

(I) Preemption of State laws. (1)
Pursuant to 10 U.S.C. 1103, the
Department of Defense has determined
that in the administration of chapter 55
of title 10, U.S. Code, preemption of
State and local laws relating to health
insurance, prepaid health plans, or
other health care delivery or financing
methods is necessary to achieve
important Federal interests, including
but not limited to the assurance of
uniform national health programs for
military families and the operation of
such programs at the lowest possible
cost to the Department of Defense, that
have a direct and substantial effect on
the conduct of military affairs and
national security policy of the United
States. This determination is applicable
to the dental services contracts that
implement this section.

(2) Based on the determination set
forth in paragraph (I)(1) of this section,
any State or local law or regulation
pertaining to health or dental insurance,
prepaid health or dental plans, or other
health or dental care delivery,
administration, and financing methods
is preempted and does not apply in
connection with the TRICARE Retiree
Dental Program contract. Any such law,
or regulation pursuant to such law, is
without any force or effect, and State or
local governments have no legal
authority to enforce them in relation to
the TRICARE Retiree Dental Program
contract. (However, the Department of
Defense may, by contract, establish legal
obligations on the part of the TRICARE
Retiree Dental Program contractor to
conform with requirements similar to or
identical to requirements of State or
local laws or regulations).

(3) The preemption of State and local
laws set forth in paragraph (1)(2) of this

section includes State and local laws
imposing premium taxes on health or
dental insurance carriers or
underwriters or other plan managers, or
similar taxes on such entities. Such laws
are laws relating to health insurance,
prepaid health plans, or other health
care delivery or financing methods,
within the meaning of section 1103.
Preemption, however, does not apply to
taxes, fees, or other payments on net
income or profit realized by such
entities in the conduct of business
relating to DoD health services
contracts, if those taxes, fees or other
payments are applicable to a broad
range of business activity. For the
purposes of assessing the effect of
Federal preemption of State and local
taxes and fees in connection with DoD
health and dental services contracts,
interpretations shall be consistent with
those applicable to the Federal
Employees Health Benefits Program
under 5 U.S.C. 8909(f).

(m) Administration. The Assistant
Secretary of Defense (Health Affairs) or
designee may establish other rules and
procedures for the administration of the
TRICARE Retiree Dental Program.

Dated: December 15, 1997.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 97-33110 Filed 12—-22-97; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100

[CGD01-97-120]

RIN 2115-AE46

Special Local Regulation: Fireworks

Displays Within the First Coast Guard
District

AGENCY: Coast Guard, DOT.
ACTION: Notice of implementation.

SUMMARY: This document provides
notice of the dates and times of the
special local regulations contained in 33
CFR 100.114, Fireworks Displays within
the First Coast Guard District. All
vessels will be restricted from entering
the area of navigable water within a 500
yard radius of the fireworks launch
platform for each event listed in the
table below. Implementation of these
regulations is necessary to control vessel
traffic within the regulated area to
ensure the safety of spectators.
EFFECTIVE DATE: The regulations in 33
CFR 100.114 are effective from one hour
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before the scheduled start of the event
until thirty minutes after the last
firework is exploded for each event
listed in the table below in
SUPPLEMENTARY INFORMATION. The events
are listed chronologically by month
with their corresponding number listed
in the special local regulation, 33 CFR
100.114.

ADDRESSES: Comments should be
mailed to Commander (osr), First Coast
Guard District, Captain John Foster
Williams Federal Building, 408 Atlantic
Ave., Boston, MA 02110-3350, or may
be hand delivered to Room 734 at the
same address, between 8 a.m. and 4
p-m., Monday through Friday, except
federal holidays. Comments will
become part of this docket and will be
available for inspection or copying at
the above address.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander Guy A.
McArdle, Office of Search and Rescue
branch, First Coast Guard District at
(617) 223-8460.

SUPPLEMENTARY INFORMATION: This
document implements the special local
regulations in 33 CFR 100.114 (62 FR
30988; June 6, 1997). All vessels are
prohibited from entering a 500 yard
radius of navigable water surrounding
the launch platform used in each
fireworks display listed below.

Table 1—Fireworks Displays
December
1. First Night Fireworks

Date: December 31, 1997.

Time: 12:00 a.m. (midnight) to 12:15
a.m.

Location: Off Waterfront Park,
between Commercial and Long Wharf’s.

Lat: 42°21.7N, Long: 071°02.8"W
(NAD 1983).

2. First Night Martha’s Vineyard

Date: December 31, 1997.

Time: 9:30 p.m. to 11:00 p.m.

Location: Vineyard Haven Harbor.

Lat: 41-27N, Long: 070-35W (NAD
1983).

4. City of New Bedford First Night

Date: December 31, 1997.

Time: 12:00 a.m. (midnight) to 12: 30
a.m.

Location: New Bedford Harbor,
vicinity of state pier.

Lat: 41-38N, Long: 070-55W (NAD
1983).

Dated: December 2, 1997.
R.M. Larrabee,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 97-33464 Filed 12-22-97; 8:45 am]
BILLING CODE 4910-14-M

POSTAL SERVICE
39 CFR Part 255

Access of Handicapped Persons to
Postal Services, Programs, Facilities,
and Employment

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: The purpose of these changes
is to clarify Postal Service regulations
concerning the filing and processing of
complaints of discrimination by
handicapped persons in obtaining
access to postal programs and services.
References to Postal Service offices and
publications have also been updated.
EFFECTIVE DATE: December 23, 1997.
FOR FURTHER INFORMATION CONTACT:
Rodger Carter, Coordinator, ABC
Program, Facilities HQ, 4301 Wilson
Blvd., Suite 300, Arlington VA 22203—
1861; telephone (703) 526—2867.
SUPPLEMENTARY INFORMATION: The Postal
Service is amending its regulations in
order to clarify procedures to ensure, in
accordance with Section 504 of the
Rehabilitation Act of 1973, 29 U.S.C.
701 et seq., that its programs and
services are provided in a non-
discriminatory fashion to handicapped
persons. All changes are designed to
make the regulations easier for both
postal customers and employees to
understand and follow.

The Postal Service has not previously
amended its Part 255 regulations.
References to particular postal offices
and publications, may of which were no
longer in existence or had been
restructured, have been revised. Certain
other provisions were revised or deleted
because they were redundant, such as
repetitive provisions concerning
responding to a complaint, or were
duplicative of other postal regulations.
For instance, Part 255 had contained
postal regulations implementing the
Rehabilitation Act in Sections 255.1 and
255.2, and also a few provisions
concerning the Architectural Barriers
Act (ABA) of 1968, 42 U.S.C. 4151 et
seq., in Section 255.3. Since ABA
requirements and compliance are set
forth comprehensively in other
regulations, see e.g. 49 FR 31528
(August 7, 1984) and Postal Service
handbook RE-4, Standards for Facility
Accessibility by the Physically
Handicapped, they have been removed
from Part 255. Similarly, provisions
have been deleted that relate to actions
taken for employees in accordance with
procedures under Section 501 of the
Rehabilitation Act.

Accordingly, part 255 now contains
postal regulations that implement

Section 504 of the Rehabilitation Act
only, which regulations are set forth in
a clearer and more comprehensive
fashion. Part 255.1 sets forth procedural
provisions, including how to file a
complaint and time-frames for
responses by postal officials. Corrective
actions that may be appropriate are
described in Parts 255.2 and 255.3,
which concern special service
arrangements and discretionary retrofits
to facilities, respectively. Part 255.4,
which relates to internal agency
procedures and levels of authority,
remains unchanged.

The Postal Service expects that these
amendments will make its
Rehabilitation Act procedures easier to
use, so that the agency can provide
timely and appropriate responses to
requests and complaints thereunder.

List of Subjects in 39 CFR Part 255

Administrative practice and
procedure, Individuals with disabilities.
Accordingly, for the reasons set forth
in the preamble, 39 CFR Part 255 is

amended as follows;

PART 225—[AMENDED]

1. The authority citation for Part 255
continues to read as follows:

Authority: 39 U.S.C. 101, 401, 403, 1001,
1003, 3403, 3404; 29 U.S.C. 791, 794.

2. Section 255.1(c)(1) is amended by
revising the first sentence to read as
follows: ““Handicapped customers who
believe that they have been
discriminated against in the provision of
postal services or programs should file
a written complaint with their local
postmasters or other local postal official
responsible for such services or
programs.”

3. Section 255.1(c)(2) is removed, and
paragraphs (c)(3) through (6) are
redesignated as paragraphs (c)(2)
through (5), respectively.

4. In §255.1, newly redesignated
paragraph (c)(2) is revised to read as
follows:

§255.1 Discrimination against
handicapped person prohibited.
* * * * *

c * * *

(2) Resolution. A local official
receiving a complaint by a handicapped
customer about access to postal
programs and services must process it in
accordance with this part. The official
should review the complaint, and
consult with the district office as
needed, to determine if corrective action
is necessary. Corrective action can
include a special arrangement for postal
services under §255.2, or a
discretionary retrofit to the facility
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under 8 255.3. The decision about
which corrective action to take, if any,
should be made within the time limits
set forth in paragraph (c)(3), or sooner
if possible.

* * * * *

5. In §255.1, newly redesignated
paragraph (c)(3) is amended by revising
the third sentence to read as follows:
“Whenever it appears that a complaint
cannot be resolved within 60 days of its
receipt, a written report and explanation
must be submitted to the appropriate
district manager.”

6. In §255.1, newly redesignated
paragraph (c)(4) is revised to read as
follows:

* * * * *
C * * *

(4) Automatic review. If the local
official proposes to deny a request or
complaint by a handicapped customer
for a special arrangement or the
alteration of a facility, the proposed
decision shall be submitted to the
appropriate district manager. The
customer must be notified in writing of
the approved decision.

* * * * *

7.1n §255.1, newly redesignated
paragraph (c)(5) is revised to read as
follows:

* * * * *
c * * *

(5) Exhaustion of administrative
remedies. If a customer service
complaint filed under this paragraph (c)
is not resolved within 60 days of its
receipt, the customer may seek relief in
any other appropriate forum, including
the right to appeal to the Customer
Advocate in accordance with Postal
Operations Manual 166. The Postal
Service may continue to consider the
complaint after the expiration of the 60
day period.

* * * * *

8. Section 255.2(a)(1) is amended by
revising ““Domestic Mail Manual
155.262” to read ‘““Postal Operations
Manual 631.42".

9. Section 255.2(a)(2)(i) is revised to
read as follows:

§255.2 Special arrangements for postal
services.

a * * *

(2)* * *

(i) Stamps by mail, phone, or on
consignment. See Postal Operations
Manual 151-153.

* * * * *

10. Section 255.2(a)(2)(ii) is amended
by revising ‘“Domestic Mail Manual
156.41" to read “‘Postal Operations
Manual 652-653"".

11. Section 255.2(a)(2)(iii) is amended
by revising ‘““Postal Operations Manual

154" to read ‘‘Postal Operations Manual
145.6".

12. Section 255.2(a)(2)(iv) is revised to
read as follows:

a * X *

(2) * * x

(iv) Postage-free mailing for certain
mailings. See Domestic Mail Manual
E040, Administrative Support Manual
274.24, and International Mail Manual
250.

* * * * *

13. Section 255.2(b)(2) is revised to
read as follows:
* * * * *

(b) * x x

(2) Response to Customer Request or
Complaint for a Special Arrangement. A
local official receiving a request or
complaint seeking a special arrangement
must provide the customers with any
such arrangement as may be required by
postal regulations. If no special
arrangements are required, the postal
official, in consultation with the district
office as needed, may provide a special
arrangement or take any action that will
accommodate the customer, including,
among others, performing a
discretionary retrofit, providing curb or
home delivery, or directing the
customer to a nearby accessible facility,
if he or she determines the arrangement
or action would be reasonable, practical,
and consistent with the economical and
proper operation of the particular
program or activity.
* * * * *

14. Section 255.2(c) is removed.

15. Section 255.3(a)(1) is to read as
follows:

§255.3 Access to postal facilities.

a * X *

(1) Legal and policy requirements.
Where the design standards of the
Architectural Barriers Act (ABA) of
1968 do not apply, the Postal Service
may perform a retrofit to the facility for
a handicapped customer in accordance
with this part.

* * * * *

16. Section 255.3(a)(2) introductory
text is amended by removing “also” and
revising the phrase “‘the Barrier Act’s”
to read ““ABA” in the first sentence, and
by removing the second sentence.

17. Sections 255.3(a), (a)(4), and (a)(5)
are removed.

18. Section 255.3(b)(2) is revised to
read:

* * * * *

(b) * X *

(2) Response to customer request or
complaint for an alteration to a facility.
If a local official determines, in
consultation with the district office as
needed, that modification to meet ABA

standards is not required, discretionary
alteration may be made on a case-by-
case basis in accordance with the
criteria listed in paragraph (a)(2) of this
section. If a discretionary alteration is
not made, the local official should
determine if the customer can be
provided a special arrangement under
§255.2.
* * *

19. Section 255.3(c) is removed.
Stanley F. Mires,
Chief Counsel, Legislative.
[FR Doc. 97-33478 Filed 12—-22-97; 8:45 am]
BILLING CODE 7710-12-M

POSTAL SERVICE
39 CFR Part 954

Rules of Practice in Proceedings
Relative to the Denial, Suspension, or
Revocation of Second-Class Mail
Privileges

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: The Postal Service is making
several technical amendments to reflect
new terminology adopted in connection
with Periodicals, formerly second-class
mail, and to update titles and make
other technical and grammatical
changes.

EFFECTIVE DATE: December 23, 1998.
FOR FURTHER INFORMATION CONTACT:
Diane M. Mego, (202) 268-5438.
SUPPLEMENTARY INFORMATION: As a part
of Classification Reform proceedings,
second-class mail was renamed
Periodicals. As of July 1, 1996, second-
class mail privileges have been referred
to as Periodicals mailing privileges
(Domestic Mail Manual §E211.1.1).
Administrative decisions determined
under that section now refer to
Periodicals mail privileges. Procedural
rules for the denial, suspension, and
revocation of these privileges are found
at 39 CFR 954.

Amendment to part 954 is needed to
substitute references to Periodicals mail
privileges for second-class mail
privileges. Additional amendment is
needed to reflect the revision and
renumbering of the Domestic Mail
Manual on July 1, 1993 (54 Fed. Reg.
34887 (1993)), and to update and correct
the titles of the Docket Clerk, Director,
Law Librarian, and Law Library to the
Recorder, authorized official, Librarian,
and Library, respectively. Also, several
grammatical amendments reflecting
gender neutrality are being made.

These revisions are changes in agency
rules of procedure before the Judicial
Officer and do not substantially affect
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any rights or obligations of private
parties. Therefore, it is appropriate for
their adoption by the Postal Service to
become effective immediately.

List of Subjects in 39 CFR Part 954

Administrative practice and
procedure, Periodicals, Postal Service.

Accordingly, the Postal Service
adopts amendments to 39 CFR part 954
as specifically set forth below:

PART 954—[AMENDED]

1. The authority citation for part 954
continues to read as follows:

Authority: 39 U.S.C. 204, 401.

2. The title of part 954 is amended by
substituting *‘Periodicals” for ““Second-
Class.”

§954.2 [Amended]

3. Section 954.2 is amended by
substituting ““Periodicals” for “‘second-
class.”

§954.3 [Amended]

4. Section 954.3 is amended by
substituting ““Periodicals” for “‘second-
class.”

§954.5 [Amended]

5. Section 954.5 is amended by
substituting ‘““Periodicals” for “‘second-
class.”

6. Section 954.5 is amended by
substituting ““‘§ E213 of the Domestic
Mail Manual” for ““Part 132 of this
chapter.”

7. Section 954.5 is amended by
adding ““‘or she” after “*he’” and “‘or her”
after ““his” wherever it appears.

§954.6 [Amended]

8. Section 954.6 is amended by
substituting ““Periodicals” for “‘second-
class.”

9. Section 954.6 is amended by
adding “or she’ after “‘he.”

§954.8 [Amended]

10. Section 954.8 is amended by
substituting “Recorder’ for ““Docket
Clerk” wherever it appears.

11. Section 954.8(b) is amended by
substituting ‘‘Periodicals” for “‘second-
class” wherever it appears.

12. Section 954.8(b) is amended by
adding ““or her” after ““his.”

13. Section 954.8(e) is amended by
adding ““or she” after “*he’” wherever it
appears.

§954.10 [Amended]

14. Section 954.10 is amended by
adding ““or her” after “*his” and ‘“‘or she”
after “*he.”

§954.12 [Amended]

15. Section 954.12 is amended by
adding “or her” after ““his” and “or she”
after ““he” wherever it appears.

§954.13 [Amended]

16. Section 954.13(a) is amended by
substituting ‘“‘authorized official” for
“Director.”

17. Section 954.13(a) is amended by
adding “or her” after “*his” and “him.”

18. Section 954.13(c) is amended by
adding “or she” after “‘he.”

§954.14 [Amended]

19. Section 954.14(b)(6) is amended
by adding “‘or she’ after “he.”

20. Section 954.14(b)(8) is amended
by adding “or her” after “*his.”

§954.16 [Amended]

21. Section 954.16(d)(1) is amended
by substituting ‘““the authorized
official’s” for ““Director’s.”

§954.17 [Amended]

22. Section 954.17(b) is amended by
adding “or her” after “*his” and “‘or she
after ““he”” wherever it appears.

§954.18 [Amended]

23. Section 954.18(a) is amended by
substituting ““Recorder” for ““Docket
Clerk” wherever it appears.

§954.19 [Amended]

24. Section 954.19(a) is amended by
adding “or she” after “‘he.”

§954.25 [Amended]

25. Section 954.25 is amended by
substituting “Librarian” for “Law
Librarian.”

26. Section 954.25 is amended by
substituting ““Library” for “‘Law
Library.”

27. Section 954.25 is amended by
substituting ‘“Recorder” for ““Docket
Clerk.”

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 97-33480 Filed 12—22-97; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 179-0057 FRL-5934-8]

Approval and Promulgation of
Implementation Plans; California State

Implementation Plan Revision, Bay
Area Air Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing the approval
of revisions to the California State
Implementation Plan (SIP) proposed in
the Federal Register on August 4, 1997.
The revisions concern rules from the
Bay Area Air Quality District
(BAAQMD). This approval action will
incorporate these rules into the federally
approved SIP. The intended effect of
approving these rules is to incorporate
BAAQMD rules with updated
definitions which include a revised
definition of volatile organic compound
(VOCQ) into the federally approved SIP.
EFFECTIVE DATE: This action is effective
on January 22, 1998.

ADDRESSES: Copies of the rule revisions
and EPA'’s evaluation report for the
rules are available for public inspection
at EPA’s Region IX office during normal
business hours. Copies of the submitted
rule revisions are available for
inspection at the following locations:

Rulemaking Office (AIR-4), Air
Division, U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105.

Environmental Protection Agency, Air
Docket (6102), 401 “M” Street, SW.,
Washington, DC 20460.

Bay Area Air Quality Management
District, 939 Ellis Street, San Francisco,
CA 94109.

FOR FURTHER INFORMATION CONTACT:
Christine Vineyard, Rulemaking Office,
(AIR—4), Air Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105, Telephone: (415)
744-1197.

SUPPLEMENTARY INFORMATION:
1. Applicability

The rules being approved into the
California SIP include the following
BAAQMD rules: Rule 8-4, General
Solvent and Surface Coating Operations;
Rule 8-11, Metal Container, Closure and
Coil Coating; Rule 8-12, Paper, Fabric,
and Film Coating; Rule 8-13, Light and
Medium Duty Motor Vehicle Assembly
Plants; Rule 8-14, Surface Coating of
Large Appliance and Metal Furniture;
Rule 8-19, Surface Coating of
Miscellaneous Metal Parts and Products;
Rule 8-20, Graphic Arts Printing and
Coating; Rule 8-23, Coating of Flat
Wood Paneling and Wood Flat Stock;
Rule 8-29, Aerospace Assembly and
Component Coating Operations; Rule 8—
31, Surface Coating of Plastic Parts and
Products; Rule 8-32, Wood Products;
Rule 8-38, Flexible and Rigid Disc
Manufacturing; Rule 8-43, Surface
Coating of Marine Vessels; Rule 8-45,
Motor Vehicle and Mobile Equipment
Coating Operations; Rule 8-50,
Polyester Resin Operations.
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11. Background

On August 4,1997 in 62 FR 41905,
EPA proposed to approve the following
BAAQMD rules into the California SIP:
Rule 8-4, General Solvent and Surface
Coating Operations; Rule 8-11, Metal
Container, Closure and Coil Coating;
Rule 8-12, Paper, Fabric, and Film
Coating; Rule 8-13, Light and Medium
Duty Motor Vehicle Assembly Plants;
Rule 8-14, Surface Coating of Large
Appliance and Metal Furniture; Rule 8—
19, Surface Coating of Miscellaneous
Metal Parts and Products; Rule 8-20,
Graphic Arts Printing and Coating; Rule
8-23, Coating of Flat Wood Paneling
and Wood Flat Stock; Rule 8-29,
Aerospace Assembly and Component
Coating Operations; Rule 8-31, Surface
Coating of Plastic Parts and Products;
Rule 8-32, Wood Products; Rule 8-38,
Flexible and Rigid Disc Manufacturing;
Rule 8-43, Surface Coating of Marine
Vessels; Rule 8-45, Motor Vehicle and
Mobile Equipment Coating Operations;
Rule 8-50, Polyester Resin Operations.
These rules were adopted by BAAQMD
on December 20, 1995 and were
submitted by the CARB to EPA on July
23, 1996.

EPA has evaluated the revised
definitions in the above rules for
consistency with federal and state
definitions. This action will result in a
more accurate assessment of ozone
formation potential, will remove
unnecessary control requirements and
will assist States in avoiding
exceedences of the ozone health
standard by focusing control efforts on
compounds which are actual ozone
procursors. A detailed discussion of the
rule provisions and evaluations has
been provided in 62 FR 41865 and in
technical support documents (TSDs)
available at EPA’s Region IX office
(TSDs dated April 10, 1997).

I11. Response to Public Comments

A 30-day public comment period was
provided in 62 FR 41865. EPA received
one comment from the BAAQMD on the
direct final rule. BAAQMD commented
that clarification was needed in EPA’s
approval to reflect the exact compounds
being exempted. EPA stated that the
district rules’ definition of VOC and
exempt compounds are consistent with
EPA’s definitions because the rules were
revised to exempt three compounds
(acetone, parachlorobenzotrifluoride
(PCBTF) and cyclic, branched, or linear,
completely methylated siloxanes (VMS))
exempted by EPA. By the time these
rules were submitted to EPA by CARB
onJuly 23, 1996, EPA had made
additional revisions to the definition of
VOC and exempt compounds.

BAAQMD want the final rule to reflect
that the submitted rules to not exempt
compounds exempted by EPA after
December 20, 1995 (the date the rules
were adopted). EPA has evaluated
BAAQMD’s comment and agrees that
clarification is needed. The comment
does not effect the EPA’s approval of
Rules 8-4, 8-11, 8-12, 8-13, 8-14, 8-19,
8-20, 8-23, 8-29, 8-31, 8-32, 8-38, 8-
43, 8-45, and 8-50 into the SIP, it
clarifies the compounds exempted.
Therefore, EPA is now approving the
submitted BAAQMD rules.

V. EPA Action

EPA is finalizing action to approve
the above rules for inclusion into the
California SIP. EPA is approving the
submittal under section 110(k)(3) as
meeting the requirements of section
110(a) and Part D of the CAA. This
approval action will incorporate these
rules into the federally-approved SIP.
The intended effect of approving these
rules is to regulate emissions of VOCs in
accordance with the requirements of the
CAA.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

V. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866 review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not

have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “major’’ as defined by 5 U.S.C.
804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
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appropriate circuit by February 23,
1998. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Note: Incorporation by reference of the
State Implementation Plan for the State of
California was approved by the Director of
the Federal Register on July 1, 1982.

Dated: December 2, 1997.

Harry Seraydarian,
Acting Regional Administrator, Region IX.

Part 52, chapter |, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

2. Section 52.220 is amended by
adding paragraph (c) (239)(i)(E)(2) to
read as follows:

§52.220 Identification of plan.
* * * * *

(C) * K *

(239) * X *

(l) * K *

(E) * * *

(2) Rule 8-4, Rule 8-11, Rule 8-12,
Rule 8-13, Rule 8-14, Rule 8-19, Rule
8-20, Rule 8-23, Rule 8-29, Rule 8-31,
Rule 8-32, Rule 8-38, Rule 8-43, Rule
8-45, Rule 8-50 amended on December
20, 1995.

* * * * *

[FR Doc. 97-33324 Filed 12-22-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[IL158a; FRL—5900-3]

Approval and Promulgation of
Implementation Plans; lllinois

AGENCY: United States Environmental
Protection Agency (USEPA).

ACTION: Direct final rule.

SUMMARY: In this action, USEPA
approves a State Implementation Plan
(SIP) revision, submitted by the State of
Illinois on April 25, 1997, for the
general conformity rules. The general
conformity SIP revision enables the
State of Illinois to implement the
Federal general conformity
requirements in the nonattainment and
maintenance areas at the State level.
General Conformity assures that Federal
actions conform to the State plan to
attain and maintain the public health
based air quality standards. In this
action, USEPA is approving the Illinois
General Conformity rules through a
“direct final’’ rulemaking; the rationale
for this “direct final”” approval and
other information is set forth below.

DATES: This action is effective February
23, 1998 unless adverse written
comments are received by January 22,
1998. If the effective date is delayed,
timely notice will be published in the
Federal Register.

ADDRESSES: Comments may be mailed
to: J. EImer Bortzer, Chief, Regulation
Development Section, United States
Environmental Protection Agency,
Region 5, Air and Radiation Division,
Air Programs Branch (AR-18J), 77 West
Jackson Boulevard, Chicago, Illinois
60604.

Copies of the SIP revision are
available for inspection at the following
address: (It is recommended that you
telephone Patricia Morris at (312) 353—
8656 before visiting the Region 5
Office.)

United States Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

FOR FURTHER INFORMATION CONTACT:
Patricia Morris, Regulation
Development Section (AR-18)), Air
Programs Branch, Air and Radiation
Division, United States Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, Telephone Number (312) 353—
8656.

SUPPLEMENTARY INFORMATION:
l. Background

Conformity provisions first appeared
in the Clean Air Act (CAA) amendments
of 1977 (Public Law 95-95). Although
these provisions did not define the term
conformity, they provided that no
Federal department could engage in,
support in any way or provide financial
assistance for, license or permit, or
approve any activity which did not
conform to a SIP that has been approved
or promulgated for the nonattainment
areas.

The CAA Amendments of 1990
expanded the scope and content of the
conformity provisions by defining
conformity to an implementation plan.
Conformity is defined in Section 176(c)
of the CAA as conformity to the SIP’s
purpose of eliminating or reducing the
severity and number of violations of the
National Ambient Air Quality Standards
and achieving expeditious attainment of
such standards, and that such activities
will not: (1) cause or contribute to any
new violation of any standard in any
area, (2) increase the frequency or
severity of any existing violation of any
standard in any area, or (3) delay timely
attainment of any standard or any
required interim emission reductions or
other milestones in any area.

The CAA requires USEPA to
promulgate criteria and procedures for
determining conformity of all other
Federal actions in the nonattainment or
maintenance areas (actions other than
those under Title 23 U.S.C. or the
Federal Transit Act) to a SIP. The
criteria and procedures developed for
this purpose are called “general
conformity” rules. The actions under
Title 23 U.S.C. or the Federal Transit
Act (referred to as transportation
conformity) will be addressed in a
separate Federal Register notice. The
USEPA published the final general
conformity rules in the November 30,
1993, Federal Register and codified
them at 40 CFR part 51, subpart W—
Determining Conformity of General
Federal Actions to State or Federal
Implementation Plans. The general
conformity rules require the States and
local air quality agencies (where
applicable) to adopt and submit a
general conformity SIP revision to the
USEPA not later than November 30,
1994.

I1. Evaluation of State Submittal

Pursuant to the requirements under
Section 176(c)(4)(C) of the CAA, as
amended November 15, 1990, the
Illinois Environmental Protection
Agency (IEPA) submitted a SIP revision
to the USEPA on April 25, 1997. The
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submittal was found complete in a letter
dated July 8, 1997. In its submittal, the
State adopted rules (35 Illinois
Administrative Code Part 255) which
repeat verbatim the USEPA general
conformity rule (40 CFR part 93, subpart
B) with only minor clarifications.
General conformity is required for all
areas which are designated
nonattainment or maintenance for any
of the six National Ambient Air Quality
Standard (NAAQS) criteria pollutants
(ozone, carbon monoxide, sulfur
dioxide, nitrogen dioxide, lead, and
particulate matter).

The IEPA held a public hearing on the
general conformity submittal on October
25, 1996. Several comments were
received on the rules and responded to
by the IEPA.

I11. USEPA Action

The USEPA is approving the general
conformity SIP revision for the State of
Ilinois. The USEPA has evaluated this
SIP revision and has determined that
the State has fully adopted regulations
which meet the provisions of the
Federal general conformity rules in
accordance with 40 CFR part 93, subpart
B. The appropriate public participation
and comprehensive interagency
consultations have been undertaken
during development and adoption of
this rule by the IEPA.

The USEPA is publishing this action
without prior proposal because USEPA
views this as a noncontroversial
revision and anticipates no adverse
written comments. However, in a
separate document in this Federal
Register publication, the USEPA is
proposing to approve the SIP revision
should adverse or critical written
comments be filed. This action will be
effective on February 23, 1998 unless,
by January 22, 1998, adverse or critical
written comments on the approval are
received.

If USEPA receives adverse written
comments, the approval will be
withdrawn before the effective date by
publishing a subsequent rulemaking
that will withdraw the final action. All
public written comments received will
be addressed in a subsequent final rule
based on this action serving as a
proposed rule. USEPA will not institute
a second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
If the effective date is delayed, timely
notice will be published in the Federal
Register.

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be

considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

IV. Administrative Requirements

A. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866 review.

B. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. section 600 et seq., USEPA
must prepare a regulatory flexibility
analysis assessing the impact of any
proposed or final rule on small entities.
5 U.S.C. sections 603 and 604.
Alternatively, USEPA may certify that
the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of the State action. The
CAA forbids USEPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. EPA., 427 U.S.
246, 256-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, USEPA
must undertake various actions in
association with any proposed or final
rule that includes a Federal mandate
that may result in estimated costs to
state, local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. This Federal
action approves pre-existing
requirements under state or local law,
and imposes no new requirements.
Accordingly, no additional costs to
state, local, or tribal governments, or the
private sector, result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory

Enforcement Fairness Act of 1996,
USEPA submitted a report containing
this rule and other required information
to the U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a major rule as defined by 5 U.S.C.
804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 23, 1998. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2)).

List of Subjects in 40 CFR Part 52
Environmental protection, Air

pollution control, General conformity,
Intergovernmental relations.

Dated: December 5, 1997.
Michelle D. Jordan,
Acting Regional Administrator, Region V.

For the reasons stated in the
preamble, part 52, chapter I, title 40 of
the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C 7401 et seq.
Subpart O—lllinois

2. Section 52.720 is amended by
adding paragraph (c)(137) to read as
follows:

§52.720 Identification of plan.
* * * * *
(C) * * *

(137) Approval—On April 25, 1997,
the Illinois Environmental Protection
Agency submitted a revision to the State
Implementation Plan for general
conformity rules. The general
conformity rules enable the State of
Ilinois to implement the general
conformity requirements in the
nonattainment or maintenance areas at
the State or local level in accordance
with 40 CFR Part 93, Subpart B—
Determining Conformity of General
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Federal Actions to State or Federal
Implementation Plans.
(i) Incorporation by reference.

(A) lllinois Administrative Code, Title
35: Environmental Protection, Subtitle
B: Air Pollution, Chapter 2:
Environmental Protection Agency, Part
255 General Conformity: Criteria and
Procedures. Adopted at 21 Ill. Reg.
effective March 6, 1997.

[FR Doc. 97-33322 Filed 12—-22-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA179-0052a] [FRL-5911-2]

Approval and Promulgation of
Implementation Plans; California State

Implementation Plan Revision, Mojave
Desert Air Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action on a revision to the California
State Implementation Plan (SIP). The
revision concerns Rule 1115 from the
Mojave Desert Air Quality Management
District (MDAQMD). This approval
action will incorporate Rule 1115 into
the federally approved SIP. The
intended effect of approving this rule is
to regulate emissions of volatile organic
compounds (VOCs) in accordance with
the requirements of the Clean Air Act,
as amended in 1990 (CAA or the Act).
The revised rule controls VOC
emissions from metal parts and
products coating operations. Thus, EPA
is finalizing the approval of this revision
into the California SIP under provisions
of the CAA regarding EPA action on SIP
submittals, SIPs for national primary
and secondary ambient air quality
standards and plan requirements for
nonattainment areas.

DATES: This action is effective on
February 23, 1998, unless adverse or
critical comments are received by
January 22, 1998. If the effective date is
delayed, a timely notice will be
published in the Federal Register.
ADDRESSES: Comments must be
submitted to Andrew Steckel at the
Region IX office listed below. Copies of
the rule revisions and EPA’s evaluation
report for each rule are available for
public inspection at EPA’s Region IX
office during normal business hours.
Copies of the submitted rule revisions
are available for inspection at the
following locations:

Rulemaking Office (AIR-4), Air
Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA
94105

Environmental Protection Agency, Air
Docket (6102), 401 “M” Street, S.W.,
Washington, D.C. 20460

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 ““L" Street,
Sacramento, CA 92123-1095

Mojave Desert Air Quality Management
District, 15428 Civic Drive, Suite 200,
Victorville, CA 92392

FOR FURTHER INFORMATION CONTACT:
Jerald S. Wamsley, Rulemaking Office,
AIR-4, Air Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105, Telephone: (415)
744-1226.

SUPPLEMENTARY INFORMATION:
I. Applicability

The rule being approved into the
California SIP is Rule 1115, Metal Parts
and Products Coating Operations. This
rule was submitted by the California Air
Resources Board (CARB) to EPA on July
23, 1996.

1l. Background

On March 3, 1978, EPA promulgated
a list of ozone nonattainment areas
under the provisions of the Clean Air
Act, as amended in 1977 (1977 Act or
pre-amended Act), that included the
Mojave Desert portion of San
Bernardino County, California (see 43
FR 8964, 40 CFR 81.305). On May 26,
1988, EPA notified the Governor of
California, pursuant to section
110(a)(2)(H) of the 1977 Act, that the
above district’s portion of the California
SIP was inadequate to attain and
maintain the ozone standard and
requested that deficiencies in the
existing SIP be corrected (EPA’s SIP-
Call). On November 15, 1990, the Clean
Air Act Amendments of 1990 were
enacted. Pub. L. 101-549, 104 Stat.
2399, codified at 42 U.S.C. 7401-7671q.
In amended section 182(a)(2)(A) of the
CAA, Congress statutorily adopted the
requirement that nonattainment areas
fix their deficient reasonably available
control technology (RACT) rules for
ozone and established a deadline of May
15, 1991 for states to submit corrections
of those deficiencies.

Section 182(a)(2)(A) applies to areas
designated as nonattainment prior to
enactment of the amendments and
classified as marginal or above as of the
date of enactment. It requires such areas
to adopt and correct RACT rules
pursuant to pre-amended section 172(b)

as interpreted in pre-amended
guidance.l EPA’s SIP-Call used that
guidance to indicate the necessary
corrections for specific nonattainment
areas. The Mojave Desert portion of San
Bernardino County is classified as
‘““severe”’.2 Therefore, this area was
subject to the RACT fix-up requirement
and the May 15, 1991 deadline.

The State of California submitted
many revised RACT rules for
incorporation into its SIP on July 23,
1996, including the rule being acted on
in this document. This document
addresses EPA’s direct-final action for
MDAQMD Rule 1115, Metal Parts and
Products Coating Operations. MDAQMD
revised and adopted Rule 1115 on April
22, 1996. This submitted rule was found
to be complete on October 30, 1996
pursuant to EPA’s completeness criteria
that are set forth in 40 CFR part 51
Appendix V3 and is being finalized for
approval into the SIP.

MDAQMD Rule 1115 is a prohibitory
rule governing the use and application
of coating compounds containing
photochemically reactive volatile
organic compounds (VOCs) in the metal
parts and products coating industry.
VOCs contribute to the production of
ground level ozone and smog. This rule
was originally adopted as part of the
MDAQMD effort to achieve the National
Ambient Air Quality Standard (NAAQS)
for ozone and in response to EPA’s SIP-
Call and the section 182(a)(2)(A) CAA
requirement.

Formerly, on January 5, 1993, EPA
proposed a limited approval/
disapproval of MDAQMD’s Rule 1115
(see 58 FR 322). This version of Rule
1115 was adopted by MDAQMD on
March 2, 1992 and submitted by the
CARB to EPA onJune 19, 1992 as a
revision to the California SIP. EPA has
not taken final action on the January 5,
1993 proposal.

In response to EPA’s January 5, 1993
proposal, the MDAQMD Board amended
Rule 1115 and adopted these revisions

1 Among other things, the pre-amendment
guidance consists of those portions of the proposed
post-1987 ozone and carbon monoxide policy that
concern RACT, 52 FR 45044 (November 24, 1987);
“Issues Relating to VOC Regulation Cutpoints,
Deficiencies, and Deviations, Clarification to
Appendix D of November 24, 1987 Federal Register
Notice” (Blue Book) (notice of availability was
published in the Federal Register on May 25, 1988);
and the existing control technique guidelines
(CTGs).

2Mojave Desert retained its designation of
nonattainment and was classified by operation of
law pursuant to sections 107(d) and 181(a) upon the
date of enactment of the CAA. See 56 FR 56694
(November 6, 1991).

3EPA adopted the completeness criteria on
February 16, 1990 (55 FR 5830) and, pursuant to
section 110(k)(1)(A) of the CAA, revised the criteria
on August 26, 1991 (56 FR 42216).
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on April 22, 1996. The CARB submitted
the revised rule to EPA on July 23, 1996.
This revision of Rule 1115 is the subject
of today’s approval action. EPA’s
evaluation and final action for this rule
follows below.

I11. EPA Evaluation and Action

In determining the approvability of a
VOC rule, EPA must evaluate the rule
for consistency with the requirements of
the CAA and EPA regulations, as found
in section 110 and part D of the CAA
and 40 CFR part 51 (Requirements for
Preparation, Adoption, and Submittal of
Implementation Plans). The EPA
interpretation of these requirements,
which forms the basis for today’s action,
appears in the various EPA policy
guidance documents listed in footnote
one. Among those provisions is the
requirement that a VOC rule must, at a
minimum, provided for the
implementation of RACT for stationary
sources of VOC emissions. This
requirement was carried forth from the
pre-amended Act.

For the purpose of assisting state and
local agencies in developing RACT
rules, EPA prepared a series of Control
Technique Guideline (CTG) documents.
The CTGs are based on the underlying
requirements of the Act and specify the
presumptive norms for what is RACT
for specific source categories. Under the
CAA, Congress ratified EPA’s use of
these documents, as well as other
Agency policy, for requiring States to
“fix-up” their RACT rules. See section
182(a)(2)(A). The CTG applicable to this
rule is entitled, ““Control of Volatile
Organic Emissions from Exist Stationary
Sources Volume VI: Surface Coating of
Miscellaneous Metal Parts and
Products,” USEPA, June 1978, EPA-
450/2-78-015. Further interpretations
of EPA policy are found in the Blue
Book, referred to in footnote one. In
general, these guidance documents have
been set forth to ensure that VOC rules
are fully enforceable and strengthen or
maintain the SIP.

Currently, there is no version of
MDAQMD Rule 1115, Miscellaneous
Metal Parts and Products Coating
Operations, in the SIP. The submitted
rule includes the following provisions:
rule applicability; definitions, coating
requirements; add-on emission control
device requirements; exceptions from
the rule; administrative requirements;
monitoring and records; and test
methods for determining compliance
with the rule.

EPA has evaluated the submitted rule
and has determined that it is consistent
with the CAA, EPA regulations, and
EPA policy. Therefore, MDAQMD Rule
1115, Miscellaneous Metal Parts and

Products Coating Operations, is being
approved under section 110(k)(3) of the
CAA as meeting the requirements of
section 110(a) and part D. For further
information, EPA’s review of the April
22, 1996 version of Rule 1115 can be
found in the “Technical Support
Document” for today’s rulemaking
action.

As discussed earlier, in response to
EPA’s January 5, 1993 proposed limited
approval/disapproval action, the
MDAQMD Board amended Rule 1115
on April 22, 1996. The MDAQMD Board
responded to EPA’s comments within
the proposed limited approval/
disapproval and subsequent
correspondence by correcting the listed
rule deficiencies and providing a rule
consistent with EPA regulations and
policy. Therefore, given today’s
approval action, EPA does not intend to
finalize the January 5, 1993 proposal.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
implementation plan. Each request
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

EPA is publishing this document
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective February 23,
1998, unless, within 30 days of its
publication, adverse or critical
comments are received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
action will be effective February 23,
1998.

IV. Administrative Requirements

A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866 review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to



67004 Federal Register / Vol. 62, No. 246 / Tuesday, December 23, 1997 / Rules and Regulations

the private sector, result from this
action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major’’ rule as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 23,
1998. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Note: Incorporation by reference of the
State Implementation Plan for the State of
California was approved by the Director of
the Federal Register on July 1, 1982.

Dated: September 27, 1997.
Felicia Marcus,
Regional Administrator, Region IX.

Part 52, chapter |, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

2. Section 52.220 is amended by
adding paragraph (c)(239)(i)(A)(2) to
read as follows:

§52.220 Identification of plan.

* * * * *

(C) * * *

(239) * * *

(|) * * *

(A) * * *

(2) Rule 1115, adopted on March 2,
1992 and amended on April 22, 1996.

* * * * *

[FR Doc. 97-33321 Filed 12—-22-97; 8:45 am]
BILLING CODE 6560-50-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Region Il Docket No. NY10-2-174; FRL-
5934-7]

Approval and Promulgation of
Implementation Plans; Revisions to the
New York State Implementation Plan
for Ozone

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency is approving a revision to the
New York State Implementation Plan
(SIP) related to the control of volatile
organic compounds. The SIP revision
consists of amendments to Part 200,
“General Provisions,” Part 201,
“Permits and Certificates,” Part 228,
““Surface Coating Processes,” Part 229,
“Petroleum and Volatile Organic Liquid
Storage,” Part 233, ‘““Pharmaceutical and
Cosmetic Manufacturing Processes,”
and Part 234, “Graphic Arts.” The
amendments extend reasonably
available control technology rules to
enlarged nonattainment areas and to all
of New York State which is part of the
Northeast Ozone Transport Region as
required by the Clean Air Act. In
addition, the amendments to Part 228
correct deficiencies in New York’s
existing SIP, as required by the Clean
Air Act.

EFFECTIVE DATE: This rule is effective
January 22, 1998.

ADDRESSES: Copies of the State
submittal are available at the following
addresses for inspection during normal
business hours:

Environmental Protection Agency,
Region Il Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866.

New York State Department of
Environmental Conservation, Division
of Air Resources, 50 Wolf Road, Albany,
New York 12233.

Environmental Protection Agency, Air
and Radiation Docket and Information
Center, Air Docket (6102), 401 M Street,
S.W., Washington, D.C. 20460.

FOR FURTHER INFORMATION CONTACT: Paul
R. Truchan, Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 25th Floor, New York, New
York 10278, (212) 637-4249.

SUPPLEMENTARY INFORMATION: On May
24, 1995, the Environmental Protection
Agency (EPA) published in the Federal
Register (60 FR 27464) a Notice of
Proposed Rulemaking (NPR) concerning
arevision to the New York State
Implementation Plan (SIP) for ozone.
The State requested the SIP be revised
to incorporate revised regulations
contained in Title 6 of the New York
Code of Rules and Regulations (NYCRR)
Part 200, “General Provisions,” Part 201
“Permits and Certificates,”” Part 228,
“Surface Coating Processes,” Part 229
“Petroleum and Volatile Organic Liquid
Storage and Transfer,” Part 233,
“Pharmaceutical and Cosmetic
Manufacturing Processes,” and Part 234,
“Graphic Arts.” These regulations were
adopted on February 26, 1993, and
became effective on April 4, 1993.

Final Action

The revisions and the rationale for
EPA'’s action were explained in EPA’s
May 24, 1995 NPR and will not be
restated here since EPA’s final action
does not differ from that proposed in the
NPR. No comments were received on
EPA’s proposed action. EPA is
approving Parts 200, 201, 228, 229, 233
and 234 because they are consistent
with EPA policy and guidance and also
meet the requirements of sections 110,
182(a)(2)(A), 182(b)(2) and 184(b) of the
Clean Air Act.

It should be noted that sections
228.3(e), 229.3(g) and (h), 233.3(h), and
234.3(f) permit the Commissioner of the
New York State Department of
Environmental Conservation (NYSDEC)
to accept a lesser degree of control
(alternative requirements) upon
submission of satisfactory technical
and/or economic evidence that the
source has applied reasonably available
control technology. These provisions
also require that any lesser degree of
control must be submitted to the EPA as
a revision to the SIP. EPA views these
provisions as giving the Commissioner
the authority to permit alternative
requirements once they have been
submitted and approved by EPA as SIP
revisions. EPA will not recognize any
variance or alternate requirement as
being federally enforceable until it is
submitted to EPA by the State and is
approved by EPA as a source specific
SIP revision.

Sections 229.4(a)(4), 233.4(b)(4) and
234.4(b)(1)(iv) permits the
Commissioner and EPA to accept
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alternative analytical methods for
determining compliance with emission
limits, contained in these Parts, when
approved test methods are not
applicable. These provisions require
that any alternate test method must be
approved in advance by the NYSDEC
and EPA before they can be used.

Section 228.5(c) permits the
Commissioner to accept alternative
analytical methods for determining
compliance with emission limits,
contained in part 228, when approved
test methods are not applicable. In such
a case, EPA reserves its right to
demonstrate the applicability of Test
Method 24 (40 CFR part 60, appendix
A

).

It should be noted that Part 201
contains the requirements for the State’s
permit to construct and certificate to
operate program. These provisions are
not intended to meet the Title V Permits
Program required by the Clean Air Act.
New York has made a subsequent
submittal to EPA which addresses the
Title V Permits Program. Also, Part 201
contains a previously adopted odor
provision which EPA will act on in a
separate rulemaking.

SIP Deficiencies

The revisions to Parts 200 and 228
addressed several deficiencies which
EPA identified in a May 26, 1988 letter
to former Governor Cuomo and a
January 30, 1991 letter to the NYSDEC
Commissioner which found the SIP
substantially inadequate to attain the
ozone and carbon monoxide standards.
With EPA’s approval of these
regulations, EPA is making a finding
that New York has now corrected all but
one deficiency which involves the test
methods for determining capture
efficiency for VOC emission control
systems.

EPA originally provided guidance on
such test methods, but states and
industry inquired whether less costly
and less time consuming alternatives
were possible. EPA began a study of
capture efficiency test methods and
issued a moratorium on the need to
correct any deficient regulations until
the study was complete. On February 7,
1995, EPA announced the completion of
this study, ““Guidelines For Determining
Capture Efficiency,” and required any
states with this deficiency to correct
their VOC regulations. On March 20,
1995, EPA notified New York that such
corrections were now required. Because
the regulations which are the subject of
this Federal Register notice were
proposed and adopted prior to March
20, 1995, EPA is approving the
regulations which are the subject of this
rulemaking. However, submission and

approval of the capture efficiency test
methods is still necessary for full
approval of New York’s SIP. New York
is in the process of developing the
necessary revisions to address capture
efficiency test methods. The next time
the State submits a SIP revision
containing these regulations, EPA will
require that they contain these test
methods.

As of February 27, 1995, EPA’s
moratorium on the use of such methods
ended and the methods in the February
27, 1995 guidance document are
considered by EPA to be accurate and
credible. Should a situation arise which
involves capture efficiency, EPA will
require confirmation of capture
efficiency values using the appropriate
test method.

Conclusion

EPA is approving Parts 200, 201, 228,
229, 233 and 234 as part of the SIP.
Sections 228.3(e)(1), 229.3(g)(1),
233.3(h)(1), and 234.3(f)(1) allow for
alternative requirements provided they
are submitted to the EPA for approval as
a source specific SIP revision. EPA will
not recognize any variance or alternate
requirement as being federally
enforceable until it is submitted to EPA
by the State and is approved by EPA as
a source specific SIP revision. Alternate
analytical methods for determining
compliance with surface coating
emission limits pursuant to Section
228.5(c) are approved based on
NYSDEC'’s agreement that, for purposes
of being federally enforceable, New
York will submit these alternate test
methods to EPA for approval.

Nothing in this rule should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to any SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

Administrative Requirements
Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866 review.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small

businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the federal SIP approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-State relationship under the
CAA, preparation of a flexibility
analysis would constitute federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

Submission to Congress and the General
Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
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General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ‘““major rule” as defined by 5
U.S.C. 804(2).

Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 23,
1998. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,

Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: November 26, 1997.
Jeanne M. Fox,
Regional Administrator, Region II.

Part 52, chapter |, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart HH—New York

2. Section 52.1670 is amended by
adding new paragraph (c)(93) to read as
follows:

§52.1670 Identification of plan.
* * * * *
* * * * *

(93) Revisions to the New York State
Implementation Plan (SIP) for ozone
concerning the control of volatile
organic compounds from petroleum and
volatile organic compound storage and
transfer, surface coating and graphic arts
sources, dated March 8, 1993 submitted
by the New York State Department of
Environmental Conservation (NYSDEC).

(i) Incorporation by reference:

(A) Amendments to Title 6 of the New
York Code of Rules and Regulations
(NYCRR) Part 200 ““General Provisions,”
Part 201 ““Permits and Certificates,” Part
228 “‘Surface Coating Processes,” and
Part 229 “Petroleum and Volatile
Organic Liquid Storage and Transfer,”
Part 233 ““Pharmaceutical and Cosmetic
Manufacturing Processes,” and Part 234
“Graphic Arts,” effective April 4, 1993.

3. Section 52.1679 is amended by
revising the six entries for Parts 200,
201, 228, 229, 233 and 234 to the table
in numerical order to read as follows:

§52.1679 EPA—approved New York State
regulations.

New York State regula- State effec-

Latest EPA approval

tion tive date date Comments
Part 200, General Provi- 4/4/93 December 23, 1997, FR  Redesignation of nonattainment areas to attainment areas (200.1(mm))
sions. 67006. does not relieve a source from compliance with previously applicable re-
quirements as per letter of Nov. 13, 1981 from H. Hovey, NYSDEC.
Part 201, Permits and 4/4/93 December 23, 1997, FR
Certificates. 67006.
* * * * *
Part 228, Surface Coat-
ing Processes:
228.1-228.10 ........... 4/4/93 December 23, 1997, FR  SIP revisions submitted in accordance with Section 228.3(e)(1) are effec-
67006. tive only if approved by EPA.
Part 229, Petroleum and 4/4/93 December 23, 1997, FR  SIP revisions submitted in accordance with Section 229.3(g)(1) are effec-
Volatile Organic Liquid 67006. tive only if approved by EPA.
Storage and Transfer.
* * * * *
Part 233, Pharmaceutical 4/4/93 December 23, 1997, FR  SIP revisions submitted in accordance with Section 223.3(h)(1) are effec-
and Cosmetic Proc- 67006. tive only if approved by EPA.
esses.
Part 234, Graphic Arts .... 4/4/93 December 23, 1997, FR  SIP revisions submitted in accordance with Section 234.3(f)(1) are effec-

67006.

tive only if approved by EPA.

[FR Doc. 97-33317 Filed 12-22-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CO-44-1-6866(a); FRL-5630-1]

Clean Air Act Approval and
Promulgation of State Implementation
Plan for Colorado; Carbon Monoxide
Contingency Measures for Colorado
Springs and Fort Collins

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA approves the State
implementation plan (SIP) revisions
submitted by the State of Colorado with
a letter dated February 18, 1994. This
submittal addresses the Federal Clean
Air Act requirement to submit
contingency measures for carbon
monoxide (CO) for the Colorado Springs
and Fort Collins areas designated as
nonattainment for the CO National
Ambient Air Quality Standards
(NAAQS). The rationale for the approval
is set forth in this document; additional
information is available at the address
indicated below.
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DATES: This action is effective on
February 23, 1998 unless adverse or
critical comments are received by
January 22, 1998. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Comments must be
submitted to Jeff Houk at the Region VIII
address. Copies of the State’s submittal
and other information are available for
inspection during normal business
hours at the following locations:
Environmental Protection Agency,
Region VIII, Air Programs, 999 18th
Street, Third Floor, South Terrace,
Denver, Colorado 80202—-2405; and
Colorado Air Pollution Control Division,
4300 Cherry Creek Dr. South, Denver,
Colorado 80222-1530.

FOR FURTHER INFORMATION CONTACT: Jeff
Houk, State Program Support Unit, EPA
Region VIII, telephone (303) 312-6446.

SUPPLEMENTARY INFORMATION:
l. Background

The Colorado Springs and Fort
Collins, Colorado areas were designated
nonattainment for CO and classified as
moderate under Sections 107(d)(4)(A)
and 186(a) of the Clean Air Act, upon
enactment of the Clean Air Act
Amendments of 1990.1 See 56 FR 56694
(Nov. 6, 1991); 40 CFR 81.306 (Colorado
Springs Area and Fort Collins Area).
The air quality planning requirements
for moderate CO nonattainment areas
are set out in Subparts 1 and 3 of Part
D, Title | of the Act.2 The EPA has
issued a “General Preamble” describing
EPA’s preliminary views on how EPA
intends to review SIPs and SIP revisions
submitted under Title | of the Act,
including those State submittals
containing moderate CO nonattainment
area SIP requirements [see generally 57
FR 13498 (April 16, 1992) and 57 FR
18070 (April 28, 1992)]. Because EPA is
describing its interpretations here only
in broad terms, the reader should refer
to the General Preamble for a more
detailed discussion of the
interpretations of Title | advanced in
this action and the supporting rationale.

Moderate CO areas with a design
value of less than or equal to 12.7 parts
per million (including Colorado Springs

1The 1990 Amendments to the Clean Air Act
made significant changes to the Act. See Pub. L. No.
101-549, 104 Stat. 2399. References herein are to
the Clean Air Act, as amended (“‘the Act”). The
Clean Air Act is codified, as amended, in the U.S.
Code at 42 U.S.C. Sections 7401, et seq.

2Subpart 1 contains provisions applicable to
nonattainment areas generally and Subpart 3
contains provisions specifically applicable to CO
nonattainment areas. At times, Subpart 1 and
Subpart 3 overlap or conflict. EPA has attempted to
clarify the relationship among these provisions in
the “General Preamble’ and, as appropriate, in
today’s document and supporting information.

and Fort Collins) are not required by the
Act to submit a SIP demonstrating
attainment of the NAAQS. Rather, these
areas are required to submit certain SIP
elements, including an oxygenated fuels
program, an emissions inventory, and
contingency measures.

Those States containing moderate CO
nonattainment areas such as Colorado
Springs and Fort Collins were required
to submit contingency measures by
November 15, 1993 (see 57 FR 13532).
These measures must become effective,
without further action by the State or
EPA, upon a determination by EPA that
the area has failed to achieve reasonable
further progress (RFP) or to attain the
CO National Ambient Air Quality
Standards (NAAQS) by the applicable
statutory deadline (December 31, 1995).
See Section 172(c)(9) and 57 FR 13532—
13533.

I1. This Action

Section 110(k) of the Act sets out
provisions governing EPA’s review of
SIP submittals (see 57 FR 13565-13566).
The Governor of Colorado submitted
revisions to the SIP for Colorado Springs
and Fort Collins with a letter dated
February 18, 1994. The revisions
address contingency measures for CO.
EPA is now approving the Colorado
Springs and Fort Collins contingency
measures as adopted by the State of
Colorado on November 12, 1993 and
submitted to EPA by Colorado’s
Governor on February 18, 1994.

A. Analysis of State Submission

The Act requires States to observe
certain procedural requirements in
developing implementation plans and
plan revisions for submission to EPA.
Section 110(a)(2) of the Act provides
that each implementation plan
submitted by a State must be adopted
after reasonable notice and public
hearing.3 Section 110(l) of the Act
similarly provides that each revision to
an implementation plan submitted by a
State under the Act must be adopted by
such State after reasonable notice and
public hearing.

EPA also must determine whether a
submittal is complete and therefore
warrants further EPA review and action
(see Section 110(k)(1) and 57 FR 13565).
The EPA’s completeness criteria for SIP
submittals are set out at 40 CFR Part 51,
Appendix V. The EPA attempts to make
completeness determinations within 60
days of receiving a submission.
However, a submittal is deemed
complete by operation of law if a

3 Also Section 172(c)(7) of the Act requires that
plan provisions for nonattainment areas meet the
applicable provisions of Section 110(a)(2).

completeness determination is not made
by EPA six months after receipt of the
submission.

To entertain public comment, the
State of Colorado, after providing
adequate notice, held a public hearing
on November 12, 1993 to address the
Colorado Springs and Fort Collins
contingency measures. Following the
public hearing, the Colorado Springs
and Fort Collins contingency measures
were adopted by the State.

The contingency measures were
submitted as a proposed revision to the
SIP by the Governor with a letter dated
February 18, 1994. The submittal was
received on February 22, 1994, and was
deemed complete by operation of law
on August 22, 1994.

B. Contingency Measures

The Clean Air Act requires States
containing certain CO nonattainment
areas to adopt contingency measures
that will take effect without further
action by the State or EPA upon a
determination by EPA that an area failed
to make reasonable further progress or
to timely attain the applicable NAAQS,
as described in section 172(c)(9). See
generally 57 FR 13532-13533. Pursuant
to section 172(b), the Administrator has
established a schedule providing that
states containing moderate CO
nonattainment areas with a design value
of less than or equal to 12.7 parts per
million (ppm) shall submit SIP revisions
containing contingency measures no
later than November 15, 1993. (See 57
FR 13532.) (“‘Not Classified” areas, that
is, areas that had a design value less
than the 9.0 ppm CO NAAQS at the
time of designation, are not required to
submit contingency measures.)

EPA guidance (“Technical Support
Document to Aid States with the
Development of Carbon Monoxide State
Implementation Plans,” EPA-452/R—
92-003, July 1992) recommends that
implementation of the contingency
measures provide vehicle miles
travelled (VMT) reductions or emission
reductions sufficient to counteract the
effect of one year’s growth in VMT.
However, the Act does not specify how
many contingency measures are needed
or the magnitude of emissions
reductions that must be provided by
these measures. EPA believes that
contingency measures must provide for
continued progress toward the
attainment goal. This would be the
minimum requirement and is consistent
with the statutory scheme.

Section 172(c)(9) of the Act specifies
that contingency measures shall ““‘take
effect * * * without further action by
the State, or the [EPA] Administrator.”
EPA has interpreted this requirement (in
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the General Preamble at 57 FR 13533) to
mean that no further rulemaking
activities by the State or EPA would be
needed to implement the contingency
measures. In general, EPA expects all
actions needed to affect full
implementation of CO contingency
measures to occur within 12 months
after EPA notifies the State of its failure
to attain the standard or make RFP.

EPA recognizes that certain actions,
such as notification of sources,
modification of permits, etc., may be
needed before some measures could be
implemented. However, States must
show that their contingency measures
can be implemented with minimal
further administrative action on their
part and with no additional rulemaking
action such as public hearing or
legislative review.

The CO contingency measures for
Colorado Springs and Fort Collins were
developed by the Air Pollution Control
Division (APCD) of the Colorado
Department of Health (CDH), now the
Colorado Department of Public Health
and Environment (CDPHE). After a
public hearing on November 12, 1993,
the Colorado Air Quality Control
Commission (AQCC) adopted the
measures. The Governor submitted the
contingency measures to EPA with a
letter dated February 18, 1994.

Within 12 months of notification by
EPA that either the Colorado Springs or
Fort Collins CO nonattainment area has
failed to attain the CO NAAQS by
December 31, 1995, the APCD will
implement the contingency measure,
the Enhanced Vehicle Inspection and
Maintenance (I/M) Program, codified in
Colorado Regulation No. 11. The
enhanced I/M program produces
substantial additional emission
reductions over the “Basic” I/M
program currently in operation in the
Colorado Springs and Fort Collins areas.
The enhanced I/M program is currently
in operation in the Denver/Boulder and
Longmont CO nonattainment areas. EPA
conditionally approved the Colorado
Enhanced I/M program in the Federal
Register on November 8, 1994 (59 FR
55584).

The program would apply in those
portions of El Paso County (Colorado
Springs) and Larimar County (Fort
Collins) in which the Basic I/M program
is currently in operation. These areas,
known as the “AIR Program Area”
within each County, are described in the
authorizing legislation for the enhanced
I/M program.

C. Effectiveness of the Contingency
Measures

In Colorado Springs, emissions from
one year’s growth in VMT were

estimated by the Pikes Peak Area
Council of Governments (the
Metropolitan Planning Organization for
the area) at 14.4 tons per day.
Reductions from the enhanced I/M
program were estimated at
approximately 34 tons per day. EPA’s
emissions reduction requirements are
adequately met with the
implementation of this contingency
measure for Colorado Springs.

In Fort Collins, APCD estimates that
mobile source emissions would be
lowered by 13.95% with the
implementation of the enhanced I/M
program. Since the estimated one year
growth of VMT is 3% in Fort Collins,
and the CO emissions inventory for this
area reports that approximately 80% of
the CO emissions in the nonattainment
area are attributable to mobile sources,
the reductions from the enhanced I/M
program provide more than a sufficient
amount of reduction as a contingency
measure. Therefore, EPA’s emissions
reduction requirements are adequately
met with the implementation of this
contingency measure for Fort Collins.

D. Enforceability Issues

All measures and other elements in
the SIP must be enforceable by the State
and EPA (see Sections 172(c)(6),
110(a)(2)(A) and 57 FR 13556). The EPA
criteria addressing the enforceability of
SIPs and SIP revisions were stated in a
September 23, 1987 memorandum (with
attachments) from J. Craig Potter,
Assistant Administrator for Air and
Radiation, et al. (see 57 FR 13541). State
implementation plan provisions also
must contain a program to provide for
enforcement of control measures and
other elements in the SIP [see Section
110(a)(2)(C)]-

The specific measures contained in
the Colorado Springs and Fort Collins
contingency plan are addressed above in
Section I1.B. Regulation No. 11, which
implements this contingency measure,
is legally enforceable by APCD. There
are civil penalties, which increase with
each violation, for noncompliance with
the regulation, as well as a prohibition
on the registration of any vehicle which
has not complied with the enhanced
I/M program and substantial penalties
for nonregistration of vehicles. The
enforceability of Regulation No. 11 is
addressed in more detail in EPA’s
November 8, 1994 Federal Register
document conditionally approving the
program. The State of Colorado has a
program that will ensure that the
contingency measures are adequately
enforced. EPA believes that the State’s
existing air enforcement program will be
adequate.

I11. Final Action

EPA is approving Colorado’s SIP
revisions, submitted by the Governor
with a letter dated February 18, 1994,
for the Colorado Springs and Fort
Collins, Colorado nonattainment areas.
This submittal addressed CO
contingency measure plans that were
due on November 15, 1993. These plans
involve the implementation of the
Colorado Enhanced Vehicle I/M
Program in the Colorado Springs and
Fort Collins CO nonattainment areas in
the event that EPA makes a
determination that either area has failed
to attain the CO NAAQS by the statutory
attainment date of December 31, 1995.
A copy of the State’s SIP revision is
available at the address listed in the
ADDRESSES section above.

The EPA is publishing the action on
the contingency measure submittal
without prior proposal because the
Agency views this as a noncontroversial
revision and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the contingency measure SIP
revision should adverse or critical
comments be filed. Thus, under the
procedures established in the May 10,
1994 Federal Register, today’s direct
final action will be effective February
23, 1998 unless, by January 22, 1998,
adverse or critical comments are
received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
action will be effective February 23,
1998.

The EPA has reviewed this request for
revision of the federally-approved SIP
for conformance with the provisions of
the CAA. The EPA has determined that
this action conforms with those
requirements.

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to a SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.
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IV. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget has exempted this
regulatory action from Executive Order
12866 review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et. seq., the EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604). Alternatively, the EPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations that are less than 50,000.

SIP revision approvals under Section
110 and Subchapter I, Part D, of the
CAA do not create any new
requirements, but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not impose
any new requirements, the EPA certifies
that this proposed rule would not have
a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
regulatory flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of State
actions. The CAA forbids the EPA to
base its actions concerning SIPs on such
grounds. Union Electric Co. v.
U.S.E.P.A., 427 U.S. 246, 256-266 (S. Ct.
1976); 42 U.S.C. section 7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate, or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203

requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated today does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of this rule in
today’s Federal Register. This rule is
not a ““major rule’” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
42 U.S.C. 7607(b), petitions for judicial
review of this action must be filed in the
United States Court of Appeals for the
appropriate circuit by February 23,
1998. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection,
Administrative practice and procedure,
Air pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Motor
vehicle pollution, Carbon monoxide,
Reporting and recordkeeping
requirements.

Dated: September 28, 1995.
Jack W. McGraw,
Acting Regional Administrator, Region VIII.

Editorial note: This document was
received at the Office of the Federal Register
December 17, 1997.

Part 52, Chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart G—Colorado

2. Section 52.320 is amended by
adding paragraph (c)(71) to read as
follows:

§52.320 Identification of plan.
* * * * *
(C)* * *

(71) The Governor of Colorado
submitted carbon monoxide
contingency measures for Colorado
Springs and Fort Collins with a letter
dated February 18, 1994. This submittal
was intended to satisfy the requirements
of section 172(c)(9) of the Clean Air Act
for contingency measures which were
due on November 15, 1993.

(i) Incorporation by reference.

(A) Colorado Air Quality Control
Commission Nonattainment Areas
regulation, 5 CCR 1001-20, Section VI,
City of Fort Collins Nonattainment Area,
and Section VII, Colorado Springs
Nonattainment Area, adopted on
November 12, 1993, effective on
December 30, 1993.

* * * * *

[FR Doc. 97-33320 Filed 12-22-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 58

[AD-FRL-5939-8]

RIN 2060-AF71

Withdrawal of Direct Final Rule for

Ambient Air Quality Surveillance for
Lead

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: Due to an adverse comment,
EPA is withdrawing the direct final rule
for Ambient Air Quality Surveillance for
Lead. EPA published the direct final
rule on November 5, 1997 at 62 FR
59813. As stated in that Federal
Register document, if adverse or critical
comments were received by December
5, 1997, the effective date would be
delayed and notice would be published
in the Federal Register. EPA
subsequently received adverse
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comments on that final rule. EPA will
address the comments received in a
subsequent final action in the near
future. EPA will not institute a second
comment period on this document.

DATES: The direct final rule published at
62 FR 59813 is withdrawn as of
December 19, 1997.

FOR FURTHER INFORMATION CONTACT:
Brenda Millar, Emissions, Monitoring,
and Analysis Division (MD-14), Office
of Air Quality Planning and Standards,
U.S. Environmental Protection Agency,
Research Triangle Park, NC 27711,
Telephone: (919)541-4036, e-mail:
millar.brenda@emai.epa.gov.

SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule located in the final rules section of
the November 5, 1997 Federal Register
and in the informational document
located in the proposed rule section of
the November 5, 1997 Federal Register.

List of Subjects in 40 CFR Part 58

Environmental protection, Air
pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements, Quality assurance
requirements, Ambient air quality
monitoring network.

Dated: December 18, 1997.
Robert Brenner,

Acting Assistant Administrator for Air and
Radiation.

[FR Doc. 97-33452 Filed 12-18-97; 4:30 pm]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 940246-4137; |1.D. 121697D]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Snapper-
Grouper Fishery off the Southern
Atlantic States; Snowy Grouper;
Commercial Trip Limit Reduction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Trip limit reduction.

SUMMARY: NMFS reduces the
commercial trip limit for snowy grouper
in the exclusive economic zone (EEZ)
off the southern Atlantic states to 300 Ib
(136 kg). This trip limit reduction is
necessary to protect the snowy grouper
resource.

DATES: Effective 12:01 a.m., local time,
December 20, 1997, through December
31, 1997.

FOR FURTHER INFORMATION CONTACT:
Peter Eldridge, 813-570-5305.

SUPPLEMENTARY INFORMATION: The
snapper-grouper fishery off the southern
Atlantic states is managed under the
Fishery Management Plan for the
Snapper-Grouper Fishery of the South
Atlantic Region (FMP). The FMP was
prepared by the South Atlantic Fishery
Management Council and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act by
regulations at 50 CFR part 622.

The commercial quota for snowy
grouper, one of the species in the

snapper-grouper complex, is 344,508 Ib
(156,266 kg), gutted weight, each fishing
year. The fishing year is January 1
through December 31. In accordance
with 50 CFR 622.44(c)(2), a commercial
trip limit of 2,500 Ib (1,134 kg) applies
until the quota is reached. When the
quota is reached, or is projected to be
reached, NMFS is required to reduce the
commercial trip limit to 300 Ib (136 kg),
through the end of the fishing year.

Based on current statistics, NMFS has
projected that the commercial quota for
snowy grouper will be reached on
December 19, 1997. Accordingly, the
commercial trip limit for snowy grouper
in or from the EEZ off the southern
Atlantic states is reduced to 300 Ib (136
kg) effective 12:01 a.m., local time,
December 20, 1997, through December
31, 1997. During this period, no more
than 300 Ib (136 kg), round weight or
gutted weight, of snowy grouper may be
possessed on board or landed,
purchased, or sold from a vessel that has
a valid commercial permit for snapper-
grouper per day. The possession of a
valid commercial permit
notwithstanding, the bag and possession
limits apply when a vessel is operating
as a charter vessel or headboat.

Classification

This action is taken under 50 CFR
622.43(a) and 622.44(c) and is exempt
from review under Executive Order
12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 16, 1997.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 97-33385 Filed 12-18-97; 11:43
am]

BILLING CODE 3510-22—F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 801, 803, 804, 806, 807,
810, 820, 821, 1002, and 1020

[Docket No. 97N-0477]
RIN 0910-ZA09

Medical Devices; Refurbishers,
Rebuilders, Reconditioners, Servicers,
and “‘As Is” Remarketers of Medical
Devices; Review and Revision of
Compliance Policy Guides and
Regulatory Requirements; Request for
Comments and Information

AGENCY: Food and Drug Administration,
HHS.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Food and Drug
Administration (FDA) is announcing its
intention to review and, as necessary, to
revise or to amend its compliance policy
guides and regulatory requirements
relating to the remarketing of used
medical devices and the persons who
refurbish, recondition, rebuild, service,
or remarket such devices. The agency is
considering these actions because it
believes evolving industry practices
warrant reevaluation of current policy
and the application of certain regulatory
requirements in order to ensure that
particular remarketed devices meet
suitable performance requirements for
their intended uses, and are as safe as
the originally marketed finished device.
FDA is soliciting comments, proposals
for alternative regulatory approaches,
and information on these issues. In a
future issue of the Federal Register,
FDA will announce an open meeting of
the Good Manufacturing Practices
(GMP) Advisory Committee concerning
these matters.

DATES: Written comments by March 23,
1998.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug

Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Casper E. Uldriks, Center for Devices
and Radiological Health (HFZ-300),
Food and Drug Administration, 2098
Gaither Rd., Rockville, MD 20850, 301—
594-4692.

SUPPLEMENTARY INFORMATION:

I. Background

Medical device marketing has always
involved a certain amount of
remarketing of used medical devices
that were refurbished, rebuilt, serviced,
reconditioned, cosmetically enhanced
or marketed ‘““as is” for further use.
Under regulations issued by FDA for
medical devices, including radiation
emitting electronic products, at parts
801, 803, 804, 806, 807, 810, 820, 821,
1002, and 1020 (21 CFR parts 801, 803,
804, 806, 807, 810, 820, 821, 1002, and
1020), most such processing of used
devices falls within the definition of
manufacturing or is identified among
activities performed by manufacturers,
thereby subjecting remarketers to the
same regulatory requirements as other
manufacturers. These requirements
include: labeling (part 801); medical
device reporting (parts 803 and 804);
corrections and removals (part 806);
registration, listing and premarket
notification (part 807); physician,
patient notification and recall remedies
(part 810); current good manufacturing
practices (part 820); device tracking
(part 821); and for electronic devices,
electronic product reports (part 1002);
and electronic product performance
standards (part 1020).

Remarketing used devices may consist
of activities that significantly change the
finished device’s performance or safety
specifications, or intended use. These
types of activities constitute
“remanufacturing” as defined in the
Quality System regulation (QS) (also
known as the current good
manufacturing practice (CGMP)
regulation) (8 820.3(w)). Remarketing
used devices can also consist of
activities that do not significantly
change the finished device’s
performance or safety specifications, or
intended use. These activities may
consist of refurbishing, reconditioning,
rebuilding, servicing the device, or
merely selling the device “as is.”
Current guidance, discussed further in
section Il of this document, describes

whom FDA considers a reconditioner or
rebuilder of a device. FDA has not
issued regulations or guidance defining
what activities are considered
**servicing” or “refurbishing.”

I1. Current Compliance Policy Guides
Relating to Remarketers Who Are
Considered Reconditioners, Rebuilders,
and X-Ray Tube Reloaders

FDA has issued two compliance
policy guides (CPG’s) that relate to
persons who remarket devices, but do
not change the finished device’s
intended use. On November 1, 1981,
FDA issued CPG 7133.20, which set
forth the agency’s position that
“‘adequate enforcement can be
effectively accomplished” by
considering reloaders of x-ray tube
housing assemblies to be assemblers of
X-ray components if a reloaded x-ray
tube housing assembly is the only
finished device produced by the firms.
This CPG further stated reloaders must
retain complaint files, injury reports,
and failure analysis records that must be
available for inspection by the agency.
FDA has exercised its enforcement
discretion with respect to establishment
registration and device listing
requirements under section 510 of the
Federal Food, Drug, and Cosmetic Act
(the act) (21 U.S.C. 360) for such firms.

On December 29, 1987, FDA issued
CPG 7124.28 to address the application
of certain requirements of the act and its
implementing regulations to firms that
acquire and process used devices for
remarketing purposes. The agency
identified the reconditioner/rebuilder of
a medical device as “‘a person or firm
that acquires ownership of used medical
devices and restores and/or refurbishes
these (devices) to the device
manufacturer’s original or current
specifications, or new specifications, for
purposes of resale or commercial
distribution.”

In CPG 7124.28, the agency stated that
reconditioners/rebuilders of medical
devices must comply with: The
registration, and premarket notification
requirements of the act (section 510)
and implementing regulatory
requirements (part 807); the labeling
requirements of the act (section 502)
and applicable regulatory requirements
(part 801); the CGMP requirements of
the act (section 520) and implementing
regulatory requirements (part 820); and,
the medical device reporting
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requirements of the act (section 519)
and implementing regulatory
requirements (part 803). FDA intends to
revise this CPG based on FDA'’s
experience in this area and the
comments received to this advance
notice of proposed rulemaking (ANPR).

I11. Reasons for Review

In the Federal Register of October 7,
1996 (61 FR 52602), FDA issued a
revised QS regulation which set forth
CGMP requirements for medical devices
(part 820). The preamble of the October
7, 1996, QS regulation acknowledged
that:

[CPG] 7124.28 contains the agency’s policy
regarding the provisions of the act and
regulations with which persons who
recondition or rebuild used devices are
expected to comply. This CPG is in the
process of being revised in light of FDA’s
experience in this area. FDA is not including
the terms “‘servicer” or “‘refurbisher,” as they
relate to entities outside the control of the
original equipment manufacturer, in this
[QS] final regulation, even though it believes
that persons who perform such functions
meet the definition of manufacturer.

(61 FR 52602 at 52610)

FDA further advised that, *‘[b]Jecause of
a number of competitive and other
issues, including sharply divided views
among members the GMP Advisory
Committee at the September 1995
meeting, FDA has elected to address
application of the GMP requirements to
persons who perform servicing and
refurbishing functions outside the
control of the original manufacturer in

a separate rulemaking later this year” Id.

In addition to the concerns raised in
the QS/CGMP rulemaking process
relating to the applicability of CGMP’s
to remarketers, issues have been raised
relating to the applicability of other
regulatory requirements to remarketers.
In response to these concerns, FDA has
attempted to learn more about the
concerns relating to remarketers. In
1994, FDA began discussing issues
related to remarketers with the
International Association of Medical
Equipment Remarketers (IAMER).
Beginning in 1994 and continuing
through IAMER’s April 10 to 12, 1997,
meeting, representatives of the FDA'’s
Center for Devices and Radiological
Health have attended, and on occasion
made presentations at, various meetings
and conferences of IAMER membership
firms.

Through exchanges at these meetings
and correspondence with IAMER’s
Regulatory Affairs Committee, FDA has
preliminarily noted that rising costs and
health care expenses have apparently
contributed to expanded sales of a
growing variety of remarketed devices.
Much of this activity is occurring

outside the control of the original
equipment manufacturer. FDA also
tentatively concluded that a significant
number of firms that have been
refurbishing or otherwise remarketing
electronic radiation emitting medical
devices are unaware of FDA’s
compliance policy, and the applicable
regulations and statutory requirements,
such as the filing of initial and other
reports under parts 1002 and 1020, with
respect to their activities.

IV. Proposed Definitions of
Remarketing Activities That Constitute
Refurbishing, “As Is”” Remarketing, and
Servicing

As stated in section |1 of this
document, FDA has issued guidance,
which is being considered for revision,
that describes who FDA considers to be
“reconditioners’” and ‘“rebuilders.” FDA
has not issued regulations or guidance
defining what persons are considered to
be “refurbishers,” “‘as is’’ remarketers,
or ‘“‘servicers.” These terms have been
difficult to define and at times have
been used interchangeably. Compliance
Policy Guide 7124.28 states only that
FDA considers rebuilders or
reconditioners to be persons who have
acquired ownership of the devices and
conduct refurbishing activities.

FDA is soliciting comments on
whether to propose definitions, as
described in the following three
paragraphs, of types of remarketers,
either in guidance or in a regulation,
that may or may not relate to the
ownership of the devices. Accordingly,
FDA is soliciting comments on whether
it should propose by regulation, or issue
by guidance, the following definitions
or a variation of these definitions to
describe remarketing activities that do
not significantly change a finished
device’s performance or safety
specifications or intended use.

Refurbishers: persons who, for the
purpose of resale or redistribution,
visually inspect, functionally test and
service devices, as may be required, to
demonstrate that the device is in good
repair and performing all the functions
for which it is designed. The device may
or may not be cosmetically enhanced.
Preventive maintenance procedures may
or may not be performed. Refurbishers
do not significantly change a finished
device’s performance or safety
specifications, or intended use.

“As Is”” Remarketers: for the purpose
of resale or redistribution, the
operational condition of the device is
unknown. The extent to which the
device meets the operational
requirements must be determined by the
user prior to patient exposure. The
device may or may not be cosmetically

enhanced. “As Is” remarketers do not
change a finished device’s performance
or safety specifications, or intended use.

Servicers: persons who repair a device
to return it to the manufacturer’s fitness
for use specifications, and perform the
manufacturer’s recommended
scheduled preventive maintenance.
Servicers do not significantly change a
finished device’s performance or safety
specifications, or intended use.

FDA believes that these definitions
encompass activities that do not
significantly change the finished
device’s performance or safety
specifications or intended use.

V. Revisions Under Consideration

In light of evolving industry practices,
and the concerns raised by the GMP
Advisory Committee, industry, and
others described previously, FDA is
reevaluating the application of various
regulatory controls to remarketers who
do not significantly change a finished
device’s performance or safety
specifications, or intended use, and is
reassessing the degree of regulatory
control necessary to ensure the
protection of the public health. FDA
intends to evaluate the current
regulatory approach with respect to
remarketers who are refurbishers, ‘‘as
is”” remarketers, and servicers, as
defined in this document, and is
soliciting comments on whether FDA
should retain the current regulatory
approach, or whether the agency should
use alternative approaches to regulate
these types of remarketers.

The agency believes that any
regulatory approach for these types of
remarketers should, at a minimum,
include compliance with requirements
concerning: Representations of quality
under section 501(c) of the act (21
U.S.C. 351(c)); false or misleading
labeling under section 502 of the act (21
U.S.C. 352), and part 801; notification
and recall provisions under section 518
of the act (21 U.S.C. 360h), and part 810;
corrections and removal reporting
requirements under section 519(f) of the
act (21 U.S.C. 360i(f)), and part 806;
medical device reporting under section
519(a) of the act, and parts 803 and 804;
tracking requirements under section
519(e) of the act, and part 821; and
radiological health requirements under
sections 532 through 542 of the act (21
U.S.C. 360ii through 360ss), including
records and initial reporting
requirements under part 1002, and
standard requirements under part 1020.

Accordingly, FDA requests
information on the following issues
relating to remarketing activities that do
not significantly change the finished
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device’s performance or safety
specifications or intended uses.

(1) Has FDA appropriately defined the
terms, “‘refurbisher,” “as is”’
remarketers, and ‘“‘servicers’? If not,
what changes to these definitions
should be made?

(2) What evidence exists regarding
actual problems with the safety and/or
performance of remarketed devices that
are the result of the remarketing?

Specific examples should be submitted.
(3) What is the appropriate level of

regulatory controls that should be
applied to persons who remarket
devices?

(4) Should refurbishers, “as is”
remarketers, and servicers be subject to
the same or different regulatory
requirements?

In addition, FDA is specifically
considering whether to propose
rulemaking regarding modified
registration, listing, and CGMP
requirements for these types of
remarketers, or whether to make some
or all of the these three controls
voluntary. For example, the agency
could propose that refurbishers and/or
servicers be required to register and list
with FDA (part 807), and comply with
certain CGMP requirements, such as
quality system requirements (part 820,
subpart B), production and process
controls (part 820, subpart G),
acceptance activities (part 820, subpart
H), corrective and preventive action
(part 820, subpart J), labeling and
packaging control ( part 820, subpart K),
and records (part 820, subpart M).
Alternatively, the agency could propose
that refurbishers and/or servicers be
required to register and list, but comply
only with CGMP requirements for
maintaining complaint files
(8820.198(a)) and conducting failure
analyses (8820.198(b) and (c)). In
making comments relating to the
regulatory approaches, comments
should indicate whether their comments
relate to refurbishers, ““as is”
remarketers, and/or servicers, as
described in section IV of this
document. Other regulatory approaches
may be proposed by the agency or by
the comments which, if implemented,
would require the issuance of new
guidance documents, or consist of
changes to current regulations or
changes to existing guidances CPG
7124.28 and CPG 7133.20.

VI. Comments

The agency will consider any
comments submitted in response to this
ANPR, or comments relating to the
reevaluation of agency guidances,
including CPG’s 7124.28 and 7133.20.
FDA will consider the record of any
public meetings or any advisory

committee meetings, along with
comments, proposals and other
information received, when deciding
whether to issue or revise agency
guidance or modify any existing
regulations.

Interested persons may, on or before
March 23, 1998 submit to Dockets
Management Branch (address above)
written comments regarding this ANPR.
Two copies of any comments are to be
submitted, except that individuals may
submit one copy. Comments are to be
identified with the docket number
found in brackets in the heading of this
document. Received comments may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.
FDA does not anticipate granting
requests for extension to this 90-day
comment period.

Dated: December 3, 1997.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 97-33372 Filed 12—-22-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 52
[PS-158-86]
RIN 1545-AJ23

Petroleum Tax Imposed on Natural
Gasoline

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Withdrawal of notice of
proposed rulemaking.

SUMMARY: This document withdraws a
proposed regulation relating to the
petroleum tax imposed on natural
gasoline. The withdrawal affects
persons that produce natural gasoline at
fractionation facilities or receive natural
gasoline produced at those facilities.
FOR FURTHER INFORMATION CONTACT:
Ruth Hoffman, (202) 622—3130 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

Section 4611 imposed a tax on crude
oil (including natural gasoline) received
at a United States refinery. On April 26,
1993, a notice of proposed rulemaking
(PS-158-86) relating to this tax was
published in the Federal Register (58
FR 21963). The proposed regulation
treats any facility that produces natural
gasoline by fractionation or similar
operation as a United States refinery.
Under this rule, tax would be imposed

on natural gasoline when it is produced
from natural gas liquids at a
fractionation facility.

Since the publication of the proposed
regulation, the tax imposed by section
4611 has expired. Because tax is not
currently imposed under section 4611,
the proposed regulation is being
withdrawn. For purposes of section
4611 prior to its expiration, the IRS will
follow the result in Enron Gas
Processing Co. v. United States, 96—-1
USTC 9 70,058 (S.D. Tex. 1996), in all
cases involving substantially similar
facts. In Enron, the U.S. District Court
for the Southern District of Texas held
that fractionation facilities are not
United States refineries.

List of Subjects in 26 CFR Part 52

Chemicals, Excise taxes, Reporting
and recordkeeping requirements.

Withdrawal of Notice of Proposed
Rulemaking

Accordingly, under the authority of
26 U.S.C. 7805, the notice of proposed
rulemaking that was published in the
Federal Register on April 26, 1993 (58
FR 21963) is withdrawn.

Michael P. Dolan,

Deputy Commissioner of Internal Revenue.
[FR Doc. 97-33250 Filed 12—-22-97; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF LABOR
Mine Safety and Health Administration
30 CFR Parts 56, 57, 62, 70, and 71

RIN AA53

Health Standards for Occupational
Noise Exposure in Coal, Metal and
Nonmetal Mines

AGENCY: Mine Safety and Health
Administration (MSHA), Labor.

ACTION: Proposed rule; availability;
request for comments.

SUMMARY: On December 16, 1997,
MSHA published a notice in the Federal
Register (62 FR 65777) announcing the
availability of a report from the National
Institute for Occupational Safety and
Health (NIOSH) entitled “‘Prevalence of
Hearing Loss For Noise-Exposed Metal/
Nonmetal Miners.” The Agency further
stated its intent to supplement the
rulemaking record with this report and
to make it available to interested parties
upon request.

MSHA received several requests from
the mining community that they be
provided an opportunity to comment on
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the report. The Agency has determined
that it is in the public interest to allow
interested parties an opportunity to
comment. MSHA is reopening the
rulemaking record for limited comment
on the report.

DATES: Submit written comments on the
report on or before January 22, 1998.

ADDRESSES: Comments on the report
may be transmitted by electronic mail,
fax, or mail. Comments by electronic
mail must be clearly identified as such
and sent to: psilvey@msha.gov.
Comments by fax must be clearly
identified as such and sent to: MSHA,
Office of Standards, Regulations, and
Variances, 703—235-5551. Send mail
comments to: Mine Safety and Health
Administration, Office of Standards,
Regulations, and Variances, 4015
Wilson Boulevard, Room 631,
Arlington, VA 22203-1984. Interested
persons are encouraged to supplement
written comments with computer files
or disks.

FOR FURTHER INFORMATION CONTACT:
Patricia W. Silvey, Director, MSHA,
Office of Standards, Regulations, and
Variances, 703-235-1910.

SUPPLEMENTARY INFORMATION: On
December 17, 1996, MSHA published a
proposed rule in the Federal Register
(61 FR 66348) revising its health
standards for occupational noise
exposure in coal and metal and
nonmetal mines.

To confirm the magnitude of the risks
of NIHL among miners, MSHA
examined evidence of reported hearing
loss among miners from a variety of
sources—audiometric data bases
tracking hearing acuity among coal
miners, individual commenter data,
hearing loss data reported to MSHA,
and workers’ compensation data. MSHA
also asked NIOSH to examine a body of
audiometric data which tracked hearing
acuity among coal miners and one
which tracked hearing acuity among
metal and nonmetal miners. NIOSH
completed its analysis of the
audiometric data on coal miners and
issued a report to MSHA entitled
“Analysis of Audiograms for a Large
Cohort of Noise-Exposed Miners,”
(Franks, 1996) which is a part of the
existing rulemaking record.

On December 16, 1997, MSHA
published a notice in the Federal
Register (62 FR 65777) announcing the
availability of a report from the National
Institute for Occupational Safety and
Health (NIOSH) entitled ““Prevalence of
Hearing Loss For Noise-Exposed Metal/
Nonmetal Miners.” The Agency further
stated its intent to supplement the
rulemaking record with this report and

to make it available to interested parties
upon request.

MSHA received several requests from
the mining community that they be
provided an opportunity to comment on
the report. MSHA has evaluated these
requests and believes that a 30 day
comment period will provide sufficient
time for all interested parties to review
the report and comment. All interested
members of the mining community are
encouraged to submit comments prior to
January 22, 1998.

Dated: December 17, 1997.
J. Davitt McAteer,

Assistant Secretary for Mine Safety and
Health.

[FR Doc. 97-33447 Filed 12-22-97; 8:45 am]
BILLING CODE 4510-43-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 913
[SPATS No. IL 089-FOR]

lllinois Regulatory Program
Amendment

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; reopening and
extension of public comment period on
proposed amendment.

SUMMARY: OSM is announcing receipt of
a request and additional explanatory
information for its reconsideration of
two regulations disapproved in a
previously proposed amendment to the
Ilinois regulatory program (hereinafter
referred to as the “Illinois program’)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
disapproved regulations concern the
determination of revegetation success
for non-contiguous surface disturbance
areas less than or equal to four acres.
The additional explanatory information
is intended to clarify the regulations by
specifying procedures and evaluation
criteria that would be used in the
implementation of the regulations.
DATES: Written comments must be
received by 4:00 p.m., e.s.t., January 7,
1998.
ADDRESSES: Written comments should
be mailed or hand delivered to Andrew
R. Gilmore, Director, Indianapolis Field
Office at the address listed below.
Copies of the Illinois program, the
proposed amendment, the additional
explanatory information, and all written
comments received in response to this

document will be available for public
review at the at the addresses listed
below during normal business hours,
Monday through Friday, excluding
holidays. Each requester may receive
one free copy of the proposed
amendment by contacting OSM'’s
Indianapolis Field Office.

Andrew R. Gilmore, Director,
Indianapolis Field Office, Office of
Surface Mining Reclamation and
Enforcement, Minton-Capehart Federal
Building, 575 North Pennsylvania
Street, Room 301, Indianapolis, Indiana,
46204-1521, Telephone: (317) 226—
6700. Illinois Department of Natural
Resources, Office of Mines and
Minerals, 524 South Second Street,
Springfield, Illinois, 62701-1787,
Telephone: (217) 782—-4970.

FOR FURTHER INFORMATION CONTACT:
Andrew R. Gilmore, Director,
Indianapolis Field Office, Telephone:
(317) 226-6700.

SUPPLEMENTARY INFORMATION:

. Background on the Illinois Program

Il. Discussion of the Proposed Amendment
11l.  Public Comment Procedures

IV. Procedural Determinations

I. Background on the Illinois Program

OnJune 1, 1982, the Secretary of the
Interior conditionally approved the
Ilinois program. Background
information on the Illinois program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval can be found in
the June 1, 1982, Federal Register (47
FR 23883). Subsequent actions
concerning the conditions of approval
and program amendments can be found
at 30 CFR 913.15, 913.16, and 913.17.

By letter dated February 3, 1995
(Administrative Record No. IL-1615),
Ilinois submitted a proposed
amendment to its program pursuant to
SMCRA. Illinois submitted the proposed
amendment in response to an August 5,
1993, letter (Administrative Record No.
IL-1400) that OSM sent to Illinois in
accordance with 30 CFR 732.17(c), in
response to required program
amendments at 30 CFR 913.16 and at its
own initiative. OSM announced receipt
of the proposed amendment in the
February 27, 1995, Federal Register (60
FR 19522), and invited public comment
on its adequacy. The public comment
period ended March 29, 1995. A public
hearing was requested, and it was held
on March 24, 1995, as scheduled. OSM
identified concerns relating to the
proposed amendment, and notified
Ilinois of these concerns by letters
dated April 28 and August 3, 1995
(Administrative Record Nos. IL-1649
and IL-1660, respectively). By letter
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dated November 1, 1995
(Administrative Record No. IL-1663),
Ilinois responded to OSM'’s concerns by
submitting additional explanatory
information and revisions to its
proposed amendment. OSM reopened
the public comment period in the
December 5, 1995, Federal Register (60
FR 62229). The public comment period
closed on January 4, 1996. OSM
approved the proposed amendment
with certain exceptions and additional
requirements on May 29, 1996 (61 FR
26801).

I1. Discussion of the Proposed
Amendment

By letter dated August 5, 1997
(Administrative Record No. IL-1670),
Ilinois requested that OSM reconsider
its May 29, 1996, disapproval of the
following regulatory language at 62 IAC
1816.116(a)(3)(F) and 1817.116(a)(3)(F).

Non-contiguous areas less than or equal to
four acres which were disturbed from
activities such as, but not limited to, signs,
boreholes, power poles, stockpiles and
substations shall be considered successfully
revegetated if the operator can demonstrate
that the soil disturbance was minor, i.e., the
majority of the subsoil remains in place, the
soil has been returned to its original
capability and the area is supporting its
approved post-mining land use at the end of
the responsibility period.

In its letter of August 5, 1997, Illinois
provided explanatory information to
clarify the regulatory language by
specifying the procedures and
evaluation criteria that would be used in
the implementation of the regulations.
By letters dated September 26 and
November 3, 1997 (Administrative
Record Nos. IL-1671 and 1L-1672),
Ilinois provided additional explanatory
information. Following is a summary of
these procedures and evaluation
criteria:

1. lllinois proposed to interpret the
regulatory language of 62 IAC
1816.116(a)(3)(F) and 1817.117(a)(3)(F)
as follows:

Non-contiguous, surface disturbance areas,
with an approved land use of cropland or
pasture/hayland, less than or equal to four
acres which have:

1. Minor soil disturbances from activities
such as signs, boreholes, power poles,
stockpiles and substations;

2. The majority of the subsoil remains in
place; and

3. Were not affected by coal or toxic
material handling, may use the following
procedures for determination of revegetation
success, in lieu of Section (a)(4).

(i) The operator must document the
required three criteria of (F) above have been
met.

(ii) The affected area is successfully
supporting its approved post mining land use
when compared to the similar, adjacent

unaffected areas at the end of the
responsibility period.

The Department will evaluate areas
requested by the operator, using qualified
individuals, and determine them successfully
revegetated, if it finds subsection (i) and (ii)
have been met.

2. lllinois would differentiate the
minor disturbances into three main
types: (1) Areas where topsoil was left
in place, usually less than .25 areas, (2)
areas where topsoil was removed and
stockpiled and the subsoil was left in
place, usually less than one acre, and (3)
areas where the topsoil was removed
and stockpiled and portions of the area
were excavated for foundations or for
shaft construction, usually four acres or
less.

3. lllinois would ensure all non-toxic
contaminants are either prevented from
mixing with the subsoil or are
adequately removed without significant
loss of the in-place subsoil.

4. lllinois would require at a
minimum the area to be tilled with an
agricultural subsoiler, preferably before
topsoil replacement. In the event of poor
crop performance on areas being
evaluated, Illinois will require tillage to
greater depths as deemed appropriate,
based on timing, soil handling
techniques, and equipment used for
reclamation.

5. lllinois would assess the success of
the area by the determination the area
is supporting is postmining use and
there were no observable differences
between these areas and adjacent
unaffected areas. All determinations of
the success of these small areas would
be done by qualified individuals
experienced in the field of agronomy
and soils. The evaluation of the crop
would be done near the time of the
harvest of the crop grown. The
observation would be done for a
minimum of two years of the
responsibility period, excluding the first
year. No phase Il bonds would be
released before the fifth year of the
responsibility period.

I11. Public Comment Procedures

OSM is reopening the comment
period on the proposed Illinois program
amendment to provide the public an
opportunity to reconsider the adequacy
of the proposed amendment in light of
the additional materials submitted. In
accordance with the provisions of 30
CFR 732.17(h), OSM is seeking
comments on whether the proposed
amendment satisfies the applicable
program approval criteria of 30 CFR
732.15. If the amendment is deemed
adequate, it will become part of the
Ilinois program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Indianapolis Field Office
will not necessarily be considered in the
final rulemaking or included in the
Administrative Record.

IV. Procedural Determinations
Executive Order 12866

This proposed rule is exempted from
review by the Office of Management and
Budget (OMB) under Executive Order
12866 (Regulatory Planning and
Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.)
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Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

Unfunded Mandates

OSM has determined and certifies
pursuant to the Unfunded Mandates
Reform Act (2 U.S.C. 1502 et seq.) that
this rule will not impose a cost of $100
million or more in any given year on
local, state, or tribal governments or
private entities.

List of Subjects in 30 CFR Part 913
Intergovernmental relations, Surface
mining, Underground mining.
Dated: December 12, 1997.
Brent Wahlquist,
Regional Director, Mid-Continent Regional
Coordinating Center.
[FR Doc. 97-33430 Filed 12—-22-97; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 946
[VA-112-FOR]

Virginia Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; public comment
period and opportunity for public
hearing.

SUMMARY: OSM is announcing receipt of
a proposed amendment to the Virginia
regulatory program (hereinafter referred
to as the Virginia program) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
proposed amendment revises numerous
provisions of the Virginia program for

surface coal mining and reclamation
operations. The amendment is intended
to revise the State program to be
consistent with the Federal regulations.

DATES: Written comments must be
received by 4:00 p.m., on January 22,
1998. If requested, a public hearing on
the proposed amendment will be held
on January 20, 1998. Requests to speak
at the hearing must be received by 4:00
p-m., on January 7, 1998.

ADDRESSES: Written comments and
requests to speak at the hearing should
be mailed or hand delivered to Mr.
Robert A. Penn, Director, Big Stone Gap
Field Office at the first address listed
below.

Copies of the Virginia program, the
proposed amendment, a listing of any
scheduled public hearings, and all
written comments received in response
to this document will be available for
public review at the addresses listed
below during normal business hours,
Monday through Friday, excluding
holidays. Each requestor may receive
one free copy of the proposed
amendment by contacting OSM’s Big
Stone Gap Field Office.

Office of Surface Mining Reclamation
and Enforcement, Big Stone Gap Field
Office, 1941 Neeley Road, Suite 201,
Compartment 116, Big Stone Gap,
Virginia 24219, Telephone: (703) 523—
4303

Virginia Division of Mined Land
Reclamation, P.O. Drawer 900, Big
Stone Gap, Virginia 24219,
Telephone: (703) 523-8100

FOR FURTHER INFORMATION CONTACT:

Mr. Robert A. Penn, Director, Big Stone

Gap Field Office, Telephone: (703) 523—

4303.

SUPPLEMENTARY INFORMATION:
I. Background on the Virginia Program

On December 15, 1981, the Secretary
of the Interior conditionally approved
the Virginia program. Background
information on the Virginia program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval can be found in
the December 15, 1981, Federal Register
(46 FR 61085-61115). Subsequent
actions concerning the conditions of
approval and program amendments can
be found at 30 CFR 946.12, 946.13,
946.15, and 946.16.

11. Discussion of the Proposed
Amendment

By letter dated December 1, 1997
(Administrative Record VA-938), the
Virginia Department of Mines, Minerals
and Energy (DMME) submitted
numerous amendments to the Virginia

program. The DMME stated that the
purpose of the amendments is to
address issues identified by OSM
pursuant to 30 CFR 732.17(d). The
DMME stated that the proposed
amendments are intended to be
materially consistent with the
corresponding Federal standards.

The proposed amendments are as
follows:

4VAC 25-130-701.5 Definitions.
Two definitions are amended:
“Previously mined area” and “‘other
treatment facilities.”

4VAC 25-130-779.22 Land use
information. This provision is proposed
for deletion.

4VAC 25-130-779.25 Cross sections,
maps, and plans. Subsections (a) and (b)
are amended.

4VAC 25-130-780.23 Reclamation
Plan; Land Use Information.
Subsections (a), (b), and (c) are
amended.

4VAC 25-130-780.25 Reclamation
Plan: Siltation Structures,
Impoundments, Banks, Dams and
Embankments. Subsections (a), (b), (c),
and (f) are amended.

4VAC 25-130-780.35 Disposal of
excess spoil. Subsection (b) is amended.

4VAC 25-130-783.25 Cross sections,
maps and plans. Subsection (a) is
amended and renumbered.

4VAC 25-130-784.15 Reclamation
Plan: Land Use Information. The
existing language is deleted and
replaced with new language.

4VAC 25-130-784.16 Reclamation
Plan: Siltation Structures,
Impoundments, Banks, Dams, and
Embankments. Subsections (a), (b), (c),
and (f) are amended.

4VAC 25-130-784.23 Operation
plan; maps and plans. Subsections (b)
and (c) are amended.

4VAC 25-130-800.40 Requirements
for release of performance bond. New
subsection (a)(3) is added.

4VAC 25-130-816.46 Hydrologic
balance; siltation structures.
Subsections (a), (b), and (c) are
amended.

4VAC 25-130-816.49
Impoundments. Subsections (a) and (c)
are amended.

4VAC 25-130-816.74 Disposal of
excess spoil; preexisting benches.
Subsections (a) through (g) are
amended.

4VAC 25-130-816.81 Coal mine
waste; general requirements.
Subsections (a) and (c) are amended.

4VAC 25-130-816.89 Disposal of
noncoal mine wastes. Subsection (d) is
deleted.

4VAC 25-130-816.104 Backfilling
and grading; thin overburden. The
existing introductory paragraph is
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deleted and replaced by new language,
and existing paragraph (a) is revised and
renumbered.

4VAC 25-130-816.105 Backfilling
and grading; thick overburden. The
existing introductory paragraph is
deleted and replaced by new language,
and existing paragraph (a) is revised and
renumbered.

4VAC 25-130-817.46 Hydrologic
balance; siltation structures.
Subsections (a), (b), and (c) are
amended.

4VAC 25-130-817.49
Impoundments. Subsections (a) and (c)
are amended.

4 VAC 25-130-817.74 Disposal of
excess spoil; preexisting benches.
Subsections (a) through (g) are
amended.

4 VAC 25-130-817.81 Coal mine
waste; general requirements.
Subsections (a) and (c) are amended.

4 VAC 25-130-817.89 Disposal of
noncoal mine Wastes. Subsection (d) is
deleted.

4 VAC 25-130-823.11 Applicability.
Subsection (a) is amended.

4 VAC 25-130-840.11 Inspections
by the division. Subsections (f), (g), and
(h) are amended.

4 VAC 25-130-843.14 Service of
notices of violation, cessation orders,
and show cause orders. Subsection
(a)(2) is amended.

4 VAC 25-130-845.17 Procedures
for assessment of civil penalties.
Subsection (b) is amended.

4 VAC 25-130-845.18 Procedures
for assessment conference. Subsections
(a) and (b), and new subsection (d) is
added.

4 VAC 25-130-845.19 Request for
hearing. Subsection (a) is amended.

4 VAC 25-130-846.17 Assessment of
an individual civil penalty. Subsection
(b)(3) is deleted and replaced by a new
subsection (c).

I11. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM is now seeking
comment on whether the amendments
proposed by Virginia satisfy the
applicable program approval criteria of
30 CFR 732.15. If the amendments are
deemed adequate, they will become part
of the Virginia program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Big Stone Gap Field
Office will not necessarily be

considered in the final rulemaking or
included in the Administrative Record.

Public Hearing

Persons wishing to comment at the
public hearing should contact the
person listed under FOR FURTHER
INFORMATION CONTACT by close of
business on January 7, 1998. If no one
requests an opportunity to comment at
a public hearing, the hearing will not be
held.

Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to comment have been heard.
Persons in the audience who have not
been scheduled to comment, and who
wish to do so, will be heard following
those scheduled. The hearing will end
after all persons scheduled to comment
and persons present in the audience
who wish to comment have been heard.

Public Meeting

If only one person requests an
opportunity to comment at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing
to meet with OSM representatives to
discuss the proposed amendments may
request a meeting at the Big Stone Gap
Field Office by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT. All such meetings will be
open to the public and, if possible,
notices of meetings will be posted in
advance at the locations listed under
ADDRESSES. A written summary of each
public meeting will be made part of the
Administrative Record.

Any disabled individual who has
need for a special accommodation to
attend a public hearing should contact
the individual listed under FOR FURTHER
INFORMATION CONTACT.

V1. Procedural Determinations

Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards

are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15 and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA [30 U.S.C. 1292(d)]
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.
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List of Subjects in 30 CFR Part 946

Intergovernmental relations, Surface
mining, Underground mining.

Dated: December 10, 1997.
Allen D. Klein,

Regional Director, Appalachian Regional
Coordinating Center.

[FR Doc. 97-33431 Filed 12-22-97; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199

[DoD 6010.8-R]

RIN 0720-AA39

Civilian Health and Medical Program of
the Uniformed Services (CHAMPUS);
Revisions to the Eligibility
Requirements

AGENCY: Office of the Secretary, DoD.
ACTION: Proposed rule.

SUMMARY: This proposed rule revises the
comprehensive CHAMPUS regulation
pertaining to basic CHAMPUS benefits
in accordance with several statutory
changes. This proposed rule: sets forth
the requirements for reinstatement of
CHAMPUS eligibility for beneficiaries
under age 65 who would otherwise have
lost eligibility for CHAMPUS due to
eligibility for Medicare as a result of
disability or end-stage renal disease
(ESRD); establishes new classes of
CHAMPUS eligibles; establishes the
Transitional Assistance Management
Program which provides transitional
health care for members (and their
dependents) who served on active duty
in support of a contingency operation
and for members (and their dependents)
who are involuntarily separated from
active duty; allows former spouses who
buy a conversion health policy to keep
CHAMPUS eligibility for twenty-four
(24) months for preexisting conditions
that are not covered by the conversion
policy; and makes minor technical
revisions to the double coverage
provisions. This proposed rule also adds
a new category of eligible beneficiary
under the Continued Health Care
Benefit Program.

DATES: Comments must be received by
February 23, 1998.

ADDRESSES: Send comments to the
Office of the Civilian Health and
Medical Program of the Uniformed
Services (OCHAMPUS), Program
Development Branch, Aurora, CO
80045-6900.

FOR FURTHER INFORMATION CONTACT:

Stephen E. Isaacson, Program
Development Branch, OCHAMPUS,
telephone (303) 361-1172.

SUPPLEMENTARY INFORMATION:
I. Eligibility Requirements

This proposed rule adds or revises a
number of eligibility provisions.
Following is a brief summary of the
classes of beneficiaries affected by this
proposed rule. Generally, each class is
eligible for CHAMPUS as a result of the
change, and we have included the other
salient points regarding each, but the
reader should refer to the subsequent
discussion for details regarding the
specific conditions and requirements for
each class.

CHAMPUS/Medicare dual eligibles.

* Must be under age 65, eligible for
Medicare due to disability or end-stage
renal disease, and enrolled in Medicare
Part B.

» Applies to all categories of
CHAMPUS beneficiaries except
dependents of active-duty members.

 Effective October 1, 1991.

Dependents of a person who dies of
an injury, illness, or disease incurred on
the way to or from training with a
duration of 30 days or less.

* Retiree cost-sharing.

« Effective November 14, 1986.

Victims of abuse.

« By a member who was discharged
or dismissed as a result of a court-
martial conviction for the abuse.

« Eligibility limited to one year from
member’s separation.

e Coverage limited to treatment of
conditions resulting from abuse.

» Effective November 14, 1986.

« By a member of former member
who loses eligibility to retired pay as a
result of the abuse.

» Effective October 23, 1992.

Students who become incapable of
self-support.

¢ Must be full-time student.

* The incapacitating condition must
occur between the ages of 21 and 23.

 Effective October 23, 1992.

Dependents of an active duty member
who dies while on active duty.

« These individuals have always been
eligible for CHAMPUS with retiree cost-
sharing.

« The most recent change provides
that all care is to be cost-shared as active
duty.

» Special cost-sharing is limited to
one year.

» Effective October 1, 1993.

» For dependents of active-duty
members who die while on active duty
between January 1, 1993, and October 1,
1993, only care for pre-existing

conditions is to be cost-shared as active
duty.

Dependents placed in the custody of
a member or former member by a court
or a recognized placement agency.

o Effective July 1, 1994, if placed by
a court.

« Effective October 5, 1994, if placed
by a recognized placement agency.

« This category of beneficiary is also
added to the Continued Health Care
Benefit Program effective October 5,
1994.

Transitional Assistance Management
Program (TAMP)

e Claims for all individuals eligible
under TAMP are cost-shared as active-
duty dependents.

« Members released from active duty
in connection with contingency
operations.

« Eligible up to thirty (30) days.

« Effective April 6, 1991.

* Members involuntarily separated
with less than six (6) years of service.

« Eligible up to sixty (60) days.

« Effective October 1, 1990.

* Members involuntarily separated
with six (6) or more years of service.

¢ Eligible up to 120 days.

« Effective October 1, 1990.

I1. Reinstatement of CHAMPUS
Eligibility for Certain Medicare
Beneficiaries

A. Regulation Amendment

The regulation is being amended to
implement a series of laws enacted to
reinstate CHAMPUS eligibility for
certain individuals who, under previous
laws, would have lost their CHAMPUS
eligibility due to their eligibility for
Medicare. This section briefly describes
the amendment. A discussion of the
legislative enactments will then follow,
providing further explanation of the
amendment and the various interim
actions taken for implementation.

The amendment provides that
CHAMPUS eligibility will be reinstated
for beneficiaries:

1. Under age 65;

2. Who would otherwise have lost
eligibility for CHAMPUS due to
eligibility for Medicare as a result of
disability (as defined in 42 U.S.C.
426(b)(2)) or as a result of end stage
renal disease (ESRD) (as defined in 42
U.S.C. 426-1(a)); and,

3. Who are enrolled in the
supplementary medical insurance
program under Medicare Part B.

Under this amendment, CHAMPUS
eligibility will be reinstated effective
upon the date the individual meets all
three requirements cited above except
that eligibility cannot be reinstated for
care received prior to October 1, 1991.

Initially, a special coordination of
benefits procedure was established by
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law under which CHAMPUS benefits
were paid for care received by these
reinstated eligible beneficiaries. Under
that special procedure, Medicare
benefits would have to be paid first;
then CHAMPUS, generally, would pay
only the amount of the remaining bill
which exceeded the beneficiaries;
CHAMPUS deductible, copayment, and
balance billing charge. Therefore, the
beneficiary usually had to pay a portion
of the bill even if the amount remaining
after Medicare payment did not exceed
the payment CHAMPUS would have
made if the patient had not been eligible
for Medicare.

However, under the most recent
legislation, the special coordination of
benefits procedure has been suspended
and the normal coordination of benefits
procedure used by CHAMPUS has been
authorized for reinstated eligible
beneficiaries. Under that procedure,
after Medicare benefits have been paid,
CHAMPUS, generally, will pay the
amount of the remaining bill up to the
amount CHAMPUS would have paid if
the patient had not been eligible for
Medicare. Because some claims were
processed under the special
coordination of benefits procedure prior
to enactment of this recent legislation,
the regulation amendment permits
beneficiaries to resubmit such claims for
reprocessing and payment under the
normal coordination of benefits
procedure.

Use of the normal coordination of
benefits procedure was first authorized
by the Department of Defense
Appropriations Act for FY 1993. It was
repeated in subsequent appropriations
acts and was incorporated into the
CHAMPUS law by the National Defense
Authorization Act for Fiscal Year 1995
(P.L. 103-337)

B. Background

Both section 704 of the National
Defense Authorization Act for fiscal
years 1992 and 1993 (P.L. 102-190) and
section 8097 of the Department of
Defense Appropriations Act, 1002. (P.L.
102-172) contained provisions which
reinstate CHAMPUS eligibility for
certain individuals who would
otherwise have lost their CHAMPUS
eligibility. As the Senate Armed
Services Committee report stated,
“Under current law, a CHAMPUS
beneficiary who is classified as fully
disabled for two years under Social
Security standards automatically
becomes eligible for Medicare and loses
CHAMPUS eligibility. This provision
would authorize CHAMPUS to be a
secondary payer to Medicare * * *.”
This action, according to the report,
“provides a needed, equitable safely net

to CHAMPUS beneficiaries who
currently lose their CHAMPUS coverage
through no fault of their own before the
normal point of conversion to Medicare
at age 65.”

The goal of this provision was to limit
the out-of-pocket expenses of these
individuals. By restoring CHAMPUS
eligibility for these individuals, the
coordination of benefits process will
ensure that the Medicare payment is at
least as much as the CHAMPUS
payment would have been in the
absence of Medicare, and, if it is not,
CHAMPUS will pay the difference.
Individuals will benefit, not only in
cases where the CHAMPUS cost-share
or deductible is less than Medicare’s,
but by being included in the more
generous CHAMPUS coverage of certain
services, notably prescription drugs and
mental health services. For example,
Medicare does not cover prescription
drugs, but CHAMPUS does.

These laws set forth special
procedures for determining CHAMPUS
payment in these dual eligibility cases,
and these were distinct from the normal
coordination of benefits procedures
followed by CHAMPUS in double
coverage situations. These procedures
are explained in greater detail in Section
D of this Section Il. In addition, the laws
established two effective dates
depending upon the beneficiary class,
and they limited application of these
provisions to certain beneficiary classes.
Specifically, only those beneficiaries
whose eligibility for Medicare was
based on disability were able to have
their CHAMPUS eligibility restored,
while those beneficiaries whose
Medicare eligibility was based on end-
stage renal disease (ESRD) were not
affected by those provision and
remained ineligible for CHAMPUS.

In an attempt to rectify some of the
inconsistencies above, further statutory
changes were made for FY 1993. Section
705 of the National Defense
Authorization Act for FY 1993 (P.L.
102-484, enacted October 23, 1992) and
Section 9084 of the Department of
Defense Appropriations Act, 1993 (P.L.
102-396, enacted October 6, 1992)
contain provisions which affect these
procedures. The Authorization Act
extended the dual eligibility provisions
to individuals with ESRD, although the
Appropriations Act continued to
recognize only disabled former members
and their dependents as eligible for
reinstatement of CHAMPUS eligibility.
On the other hand, the Appropriations
Act required use of normal coordination
of benefits procedures for disabled
former members and their dependents
while the Authorization Act continued
to require use of the special payment

procedures for all beneficiaries whose
CHAMPUS eligibility was reinstated.
The laws also changed the effective date
of the provisions, making them
retroactive to October 1, 1991, and
eliminating the two effective dates.
Lastly, the Appropriations Act
contained a $20 million limitation on
the total CHAMPUS payments which
could be made under some of the
provisions. This limitation is further
described in Section F. of this Section
Il

Section 302 of the Supplemental
Appropriations Act of 1993 (P.L. 103—
50, enacted on July 2, 1993) made
additional changes to eliminate some of
the remaining inconsistencies. It
restored CHAMPUS eligibility for
individuals who would have lost their
CHAMPUS eligibility due to Medicare
eligibility based on ESRD, and thus
brought the Appropriations Act into
agreement with the Authorization Act
with regard to the individuals affected.
It also required that the normal
coordination of benefits procedures be
used for all beneficiaries whose
CHAMPUS eligibility has been
reinstated under these provisions and
made this retroactive to October 1, 1991.
This also affects the application of the
$20 million limitation on payments as
described in Section F. below.

The limitation on payments was not
included in the FY 1994 Appropriation
Act, but the procedural differences from
the authorization act continued. As of
FY 1995 the differences were resolved
by inclusion in the Authorization Act
for FY 1995 language which specified
use of normal double coverage
procedures for these beneficiaries.

C. Eligibility

We are applying this provision to all
individuals eligible for CHAMPUS
under title 10, U.S.C., section 1086(c).
Initially the Appropriations Acts (both
P.L. 102-172 and P.L. 102—-396)
included only former members of the
Uniformed Services (those who are
entitled to retired or retainer pay or
equivalent pay) and the dependents of
such former members. However, the
Authorization Acts (P.L. 102-190 and
P.L. 102-484) and the Supplemental
Appropriations Act of 1993 (as well as
subsequent authorization and
appropriations acts) included these
beneficiaries as well as former spouses,
dependents of deceased active duty
members, and dependents of deceased
former members.

In addition to meeting the
requirements of title 10, U.S.C., section
1086(c), individuals also must meet the
following requirements in order to have
their CHAMPUS eligibility restored.
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1. They must be under age 65, the age
at which the beneficiary would
normally be required to switch from
CHAMPUS to Medicare coverage.

2. They would otherwise have lost
their CHAMPUS eligibility due to
eligibility for Medicare Part A as a result
of disability as defined in 42 U.S.C.
426(b)(2) or ESRD as defined in 42
U.S.C. 426-1(a). Under the provisions of
the 1992 Authorization and
Appropriations Acts, only those
individuals who are disabled may have
their CHAMPUS eligibility restored.
Individuals under age 65 who have lost
their CHAMPUS eligibility based on
entitlement to Medicare due to ESRD
were excluded from both Acts.
However, the Defense Authorization Act
for 1993 and the Supplemental
Appropriations Act of 1993 (and
subsequent acts) included ESRD as a
basis for reinstating CHAMPUS
eligibility for all beneficiaries included
in title 10, U.S.C. section 1086(c).

3. The individual must be enrolled in
Part B of Medicare. If an individual who
is enrolled in Part B subsequently
disenrolls, CHAMPUS eligibility will
end effective with the date of
termination of Part B enrollment.
Likewise, CHAMPUS eligibility cannot
begin prior to enroliment in Part B of
Medicare.

Any individual who meets these
eligibility requirements must enroll
under the Defense Enrollment Eligibility
Reporting System (DEERS). Enrollment
is available through the individual’s
Uniformed Service at the nearest
military personnel office. As with all
CHAMPUS eligibility, it is solely the
individual’s responsibility to enroll
under DEERS, and, except as described
in Section G. below, no attempt will be
made by the Office of CHAMPUS
(OCHAMPUS), by the CHAMPUS
contractors, or by any other entity to
identify or enroll eligible individuals. In
enrolling under DEERS, the individual
will be required to provide the
necessary documentation of age,
disability or ESRD, and Medicare
enrollment in Parts A and B.

D. Coordination of Benefits

These provisions do not affect in any
way the CHAMPUS benefits available.
They only extend CHAMPUS eligibility
to the affected individuals and provide
for payment procedures for CHAMPUS
as secondary payer to Medicare. These
provisions also do not affect the
statutory limitations regarding
CHAMPUS’ status as secondary payer to
all other coverage except Medicaid and
CHAMPUS supplemental plans.
Therefore, before a claim is submitted to

CHAMPUS, it first must be submitted to
all other coverages including Medicare
supplemental plans.

The FY 1992 Authorization and
Appropriations Acts required special
payment procedures for all beneficiaries
affected by this provision. These
procedures were intended to ensure that
a beneficiary’s out-of-pocket expenses
were no greater than they would have
been if CHAMPUS were the primary
payer. While this ensured that
beneficiaries were not financially
penalized for becoming eligible for
Medicare due to disability, these
procedures often resulted in less
CHAMPUS payment (and a
commensurate increase in beneficiary
liability) than would have occurred
under the normal coordination of
benefits procedures. As a result of this,
the FY 1993 Appropriations Act
required normal coordination of benefits
procedures to be used, but it only
applied to claims for disabled former
members and their dependents. The
special payment procedures still were to
be applied to former members and their
dependents who are eligible for
Medicare based on ESRD as well as to
all affected dependents of deceased
active duty members, dependents of
deceased former members, and former
spouses whether their eligibility for
Medicare is based upon disability or
ESRD. As a result of the Supplemental
Appropriations Act of 1993 and
subsequent authorization and
appropriations acts, normal
coordination of benefits procedures are
to be applied to all beneficiaries whose
CHAMPUS eligibility has been
reinstated under these provisions.

Under normal coordination of benefits
procedures, CHAMPUS will reimburse
the difference between the billed
amount (or the amount the provider is
required to accept as full payment) and
what the other insurance coverage paid,
if that difference is less than what
CHAMPUS would have paid in the
absence of other coverage. In most cases,
this results in no remaining out-of-
pocket expense for the beneficiary.

Under the special payment
procedures, CHAMPUS payment was
limited to the amount by which the
patient’s Medicare deductible, cost-
share, and appropriate balance billing
costs exceed the patient’'s CHAMPUS
deductible, cost-share, and balance
billing costs. Since the CHAMPUS cost-
share for these beneficiaries is often
greater than the Medicare cost-share or
deductible, in many cases this resulted
in no CHAMPUS payment, and the
beneficiary always had out-of-pocket
expenses (unless the beneficiary also

was covered by a Medicare or
CHAMPUS supplemental plan).

Even if CHAMPUS makes no payment
it is still advantageous to the beneficiary
for the claim to be submitted to
CHAMPUS. On all such claims the
CHAMPUS cost-sharing and deductible
amounts which are paid by other health
insurance, including Medicare, will be
credited toward meeting the CHAMPUS
deductible and the catastrophic cap.
Only by submitting these claims to
CHAMPUS can the deductible and
catastrophic cap entries be made, and
this can have a significant impact on
CHAMPUS payments on subsequent
claims, especially once the catastrophic
cap has been met.

If the care received by a beneficiary is
not a benefit under Medicare but is
under CHAMPUS (e.g. prescription
drugs), CHAMPUS will process the
claim as a routine claim. If the care is
a benefit under both Medicare and
CHAMPUS, the procedures explained
above will be followed.

In all cases, claims must first be
processed by Medicare, and it will be
necessary for a Medicare explanation of
benefits to be forwarded to the
CHAMPUS claims processing contractor
with the claim. The Medicare
explanation of benefits must reflect the
Medicare payment and the patient’s
Medicare deductible and cost-share.

This change will be applied on a
claim by claim basis. In other words, if
a beneficiary has an episode of care
which involves an inpatient hospital
stay and care by several professional
providers, each claim submitted for the
care will be processed independently,
and there will be no attempt made to
consolidate the claims.

The following examples are provided
to demonstrate the normal CHAMPUS
coordination of benefits procedures and
the special procedures and the impact of
each on CHAMPUS payments. Although
the special procedures are no longer
used, we are including them in the
examples, since the laws required them
to be used for a period of time and a
large number of claims were processed
using them.

1. EXAMPLE 1—NORMAL
COORDINATION OF BENEFITS

Hospital bills for inpatient care $5,722.00
Medicare DRG-based amount .. 5,368.95
Medicare inpatient hospital de-

ductible ... 652.00
Medicare payment 4,716.95
CHAMPUS DRG-based amount 4,949.59
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1. EXAMPLE 1—NORMAL COORDINA-
TION OF BENEFITS—Continued

CHAMPUS beneficiary cost-
share 11,430.50

1 For claims paid under the CHAMPUS
DRG-based payment system, the cost-share is
the lesser of a per diem amount ($360 for FY
1997) or 25 percent of the billed charge. For
this example we assumed a length-of-stay of
five days.

Step 1. Determine CHAMPUS
payment in the absence of any other
coverage. This amount is $3,519.09.

Step 2. Subtract the Medicare primary
payment from the CHAMPUS DRG-
based amount. This leaves $232.64.

Step 3. Subtract the Medicare primary
payment from the hospital’s charges (or
the amount the hospital is obligated to
accept as payment in full, if that is less
than the charges). The hospital must
accept the Medicare DRG-based amount
as payment in full, so this step results
in $652.00.

Step 4. Subtract any applicable
beneficiary cost-sharing amounts from
the provider’s charges (or the amount
the hospital is obligated to accept as
payment in full, if that is less than the
charges). This results in $4,043.95.

Step 5. CHAMPUS payment is the
least of Steps 1 through 4. CHAMPUS
pays $232.64. The beneficiary’s liability
is zero, since the hospital has been paid
the full CHAMPUS DRG-based amount,
and it must accept this as payment in
full.

2. EXAMPLE 2—SPECIAL PAYMENT

PROCEDURES
Hospital bills for inpatient care $5,722.00
Patient liability under medicare:
Medicare DRG-based
AMOUNE .o, 5,368.95
Inpatient hospital Medicare
deductible ........c.ccceveenne 652.00
Medicare pays ........ccccceeeen. 4,716.95
Patient liability under
CHAMPUS:
CHAMPUS DRG-based
amount .......ccceeeeeiiiininnnn. 4,949.59
Beneficiary cost-share ....... 11,430.50

1For claims paid under the CHAMPUS
DRG-based payment system, the cost-share is
the lesser of a per diem amount ($360 for FY
1997) or 25 percent of the billed charge. For
this example we assumed a length-of-stay of
five days.

Since the beneficiary’s liability under
Medicare is less than it is under
CHAMPUS, CHAMPUS makes no
payment.

There are several other ramifications
which are pertinent here. Since the
beneficiary is eligible for CHAMPUS,
the claim must be submitted to
CHAMPUS before the beneficiary can be
billed for any amounts. CHAMPUS must

be billed if there is any remaining
beneficiary liability after Medicare
processes the claim—even if the
provider is certain that no payment will
be made by CHAMPUS. Any attempt to
bill the beneficiary without first billing
CHAMPUS can be considered a
violation of the statutory-based
participation requirement and can result
in exclusion of the provider by
CHAMPUS and possibly by Medicare.
In the above example, once the claim is
submitted to CHAMPUS, the CHAMPUS
DRG-based allowance ($4,949.59)
becomes the full payment amount for
the claim. Even though CHAMPUS
makes no payment, the beneficiary
liability is decreased from $652 (the
Medicare inpatient deductible) to
$232.64 (the difference between the
CHAMPUS DRG-based allowance and
the amount Medicare paid).

3. EXAMPLE 3.—NORMAL
COORDINATION OF BENEFITS

Physician bills for surgery ......... $1,200.00
Medicare allows ...........ccoceevnene 925.000
Medicare cost-share ... 185.00
Medicare payment .................... 740.00

(Assumes the deductible has
been met)

CHAMPUS allows ..........cocuveeenee

CHAMPUS cost-share

(Assumes the deductible has
been met)

975.00
243.75

Step 1: Determine CHAMPUS
payment in the absence of any other
coverage. This amount is $731.25.

Step 2: Subtract the primary payment
from the billed charge. This results in
$460.00.

Step 3: CHAMPUS payment is the
lesser of Steps 1 and 2. CHAMPUS pays
$460.00, and the beneficiary’s liability is
zero.

4. EXAMPLE 4.—SPECIAL PAYMENT

PROCEDURES
Physician bills for surgery ......... $1,200.00
Patient liability under Medicare:
Medicare allows ................. 925.00
Medicare cost-share .......... 185.00
Medicare payment ............. 740.00
(Assumes the deductible has
been met)
Patient liability under
CHAMPUS:
CHAMPUS allows .............. 975.00
CHAMPUS cost-share ....... 243.75
(Assumes the deductible has
been met)

Since the beneficiary’s liability under
Medicare is less than it is under
CHAMPUS, CHAMPUS makes no
payment, and the beneficiary’s liability
is $185 if the provider participates or

$460 is the provider does not
participate.

5. EXAMPLE 5.—SPECIAL PAYMENT
PROCEDURES

Mental illness outpatient care
bill

(This is a benefit where Medi-
care pays only 50 percent of
the allowed charges.)

Patient liability under Medicare:

50% of allowed charges ....

(Assumes the full billed charge
was allowed and the $100
deductible has been met.)

Patient liability under
CHAMPUS:

25% of allowed charge ......
(Assumes the full billed charge
was allowed and the $150

deductible has been met)

$450.00

225.00

112.50

Since Medicare liability is greater
than CHAMPUS liability, CHAMPUS
pays the difference of $112.50, and the
beneficiary is liable for the remaining
$112.50.

E. Effective Date

According to the FY 1993
Authorization Act and subsequent
authorization and appropriations acts,
the effective date of this change is
October 1, 1991. This effective date
applies only if the individual lost
CHAMPUS eligibility prior to the
effective date. If CHAMPUS eligibility
was lost after the effective date,
CHAMPUS eligibility, and use of the
payment procedures required by this
change, will begin on the date the
individual first meets the eligibility
requirements in Section C. above. In this
case, effective means that the
individual’s eligibility will begin on the
effective date and claims will be
processed accordingly.

The above effective date is changed
from the effective date contained in the
FY 1992 Authorization and
Appropriation Acts. The procedures
required by those acts were effective for
former members and their dependents
as of October 1, 1991, and for all other
beneficiaries in title 10, U.S.C., section
1086(c) as of December 5, 1991.

As noted in Section C. above, it is the
individual’s responsibility to establish
eligibility through DEERS in order to
have claims processed by CHAMPUS. In
many cases this will result in retroactive
implementation of this change for
claims for services incurred between the
effective date and implementation of the
change pursuant to the final rule for this
change. In order to provide for some
closure to this retroactive
implementation, we propose that
beneficiaries will be given 180 days
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from the date of publication of the final
rule to apply to DEERS for reinstatement
of their eligibility. After that period, we
will begin eligibility effective with the
date of application to DEERS. In
addition, these beneficiaries will have
180 days from the date of publication of
the final rule to submit claims pursuant
to their reinstated eligibility which are
outside of the normal CHAMPUS claims
filing deadlines.

F. Limitation on Total Payments

The FY 1993 Appropriations Act
provided that ““$20,000,000 shall be
available * * * to continue Civilian
Health and Medical Program of the
Uniformed Services (CHAMPUS)
benefits, until age 65, * * * for a former
member of the uniformed service who is
entitled to retired or retainer pay or
equivalent pay, or a dependent of such
a member, who becomes eligible for
hospital insurance benefits under part A
of title XVIII of the Social Security Act
* * *golely on the grounds of physical
disability: * * * .”” We treated thisas a
maximum limitation on the amount that
could be spent for these beneficiaries.

The Supplemental Appropriations
Act of 1993 did not directly alter this
provision. However, as a result of the
changes made by the Supplemental
Appropriations Act of 1993, the
limitation applied to all beneficiaries
“‘described by section 1086(c) of title 10,
United States Code,” and ESRD in
addition to physical disability was
included as a qualifying condition. As a
result, all payments made for reinstated
beneficiaries were subject to the
limitation. This limit was not reached in
FY 1993, and it was not included in
subsequent appropriations acts.

I11. Establishment of New Classes of
CHAMPUS Eligibles

Several new classes of CHAMPUS
eligibles have been added by changes to
the Department of Defense
Authorization Acts for recent years.
These new classes are:

« Eligible spouses (including former
spouses) or children of a reservist who
died after September 30, 1985, from an
injury or illness incurred or aggravated
while on active duty for a period of 30
days or less, on active duty for training,
or on inactive duty training, or while
traveling to or from the place at which
the reservist was to perform, or
performed, such active duty, active duty
for training, or inactive duty training.
These beneficiaries are eligible for
services or supplies provided on or after
October 1, 1985, and were added by
Section 652(c) of the Department of
Defense Authorization Act, 1986 (P.L.
99-145).

* Eligible spouses (including former
spouses) or children of a reservist who
died from a disease incurred or
aggravated after November 14, 1986,
while on active duty for a period of 30
days or less, on active duty for training,
or on inactive duty training, or while
traveling to or from the place at which
the reservist was to perform, or
performed, such active duty, active duty
for training, or inactive duty training.
These beneficiaries are eligible for
services or supplies provided on or after
November 14, 1986, and were added by
Section 604(a)(1) of the National
Defense Authorization Act for Fiscal
Year 1987 (P.L. 99-661).

« Eligible spouses (including former
spouses) and children of a member who
are victims of abuse by the member and
the member receives a dishonorable or
bad-conduct discharge or is dismissed
from a Uniformed Service as a result of
a court-martial conviction for abuse of
the dependent, or was administratively
discharged as a result of such an
offense. Medical benefits are limited to
treatment of injuries resulting from the
abuse for one year from the date of the
person’s separation from the Uniformed
Service. These beneficiaries are eligible
for services or supplies provided on or
after November 14, 1986, and were
added by the National Defense
Authorization Act for Fiscal Year 1987
(P.L. 99-661).

« Eligible spouses (including former
spouses) and children who are victims
of abuse by a member or former member
of a Uniformed Service who, while a
member and as a result of misconduct
involving abuse of a dependent, has
eligibility to receive retired pay on the
basis of years of service terminated.
These beneficiaries are eligible for
services or supplies provided on or after
October 23, 1992, and were added by
Section 653 of the National Defense
Authorization Act for Fiscal Year 1993
(P.L. 102-484).

» Otherwise eligible dependent
children who are not married and are
incapable of self-support because of a
mental or physical disability that
occurred between the ages of twenty-
one (21) and twenty-three (23) while the
child was enrolled in a full-time course
of study in an institution of higher
learning approved by the Administering
Secretary or the Department of
Education, and is or was at the time of
the member’s or former member’s death
dependent on the member or former
member for over one-half of his or her
support. The incapacity must be
continuous. If the incapacity
significantly improves or ceases at any
time, CHAMPUS eligibility cannot be
reinstated on the basis of the incapacity

unless the incapacity recurs and the
beneficiary is under age twenty-one (21)
or is under age twenty-three (23) and is
enrolled as a full-time student. If the
child was not incapacitated on his or
her twenty-third (23rd) birthday, but
becomes incapacitated after that date,
no CHAMPUS eligibility exists on the
basis of the incapacity. These
beneficiaries are eligible for services or
supplies provided on or after October
23, 1992, and were added by Section
653 of the National Defense
Authorization Act for Fiscal Year 1993
(P.L. 102-484).

« Dependents of active-duty members
who die while on active duty. These
individuals were previously eligible, but
now all care is to be cost-shared as
active duty for one year. These special
cost-sharing provisions apply to services
or supplies provided on or after October
1, 1993. For dependents of activity-duty
members who dies while on active duty
between January 1, 1993, and October 1,
1993, only care for pre-existing
conditions is to be cost-shared as active
duty. In both situations it is important
to note that this provision does not
preclude loss of eligibility during the
one-year period as a result of any
condition which routinely results in
loss of CHAMPUS eligibility such as
reaching age limits, remarriage, etc.
These provisions were added by Section
707(c) of the National Defense
Authorization Act for Fiscal Year 1995
(P.L. 103-337).

« Dependents who are placed in the
custody of a member or former member
by a court for a period of twelve (12)
consecutive months or more. These
beneficiaries are eligible for services or
supplies provided on or after July 1,
1994, and were added by Section 701 of
the National Defense Authorization Act
for Fiscal Year 1994 (P.L. 103-160).

« Dependents who are placed in the
home of a member or former member by
a placement agency which is recognized
by the Secretary of Defense in
anticipation of the legal adoption of the
child. These beneficiaries are eligible for
services or supplies provided on or after
October 5, 1994, and were added by
Section 701 of the National Defense
Authorization Act for Fiscal Year 1995
(P.L. 103-337).

IV. Transitional Assistance
Management Program

Based upon the provision of the
National Defense Authorization Act, FY
1991 (P.L. 101-510), the Persian Gulf
Conflict Supplemental Authorization
and Personnel Benefits Act of 1991 (P.L.
102-25), and the National Defense
Authorization Act, FY 1995, transitional
health care benefits under CHAMPUS
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have been authorized for certain service
members and their families under
limited circumstances. The categories
affected include members and their
dependents who served in connection
with contingency operations and those
members otherwise subject to
involuntary separations from active
duty. The program that implements
these provisions is known as the
Transitional Assistance Management
Program (TAMP). All individuals
eligible under TAMP will be subject to
the same cost-sharing requirements
applicable to dependents of active-duty
members.

Under TAMP, members who are
released from active duty in connection
with contingency operations are eligible
for CHAMPUS for up to thirty (30) days
or until covered by an employer-
sponsored health plan, whichever
occurs first. The earliest effective date of
eligibility for these beneficiaries is April
6, 1991.

UnderTAMP, members who are
involuntarily separated with less than
six (6) years of active service are eligible
for CHAMPUS for sixty (60) days.
Members who are involuntarily
separated with six (6) or more years of
active service are eligible for CHAMPUS
for 120 days. The TAMP provisions
applicable to involuntary separations
are effective for nine years beginning
October 1, 1990.

TAMP also provided for extended
CHAMPUS coverage for certain
individuals on a premium basis.
Previously, these individuals, upon
losing CHAMPUS eligibility, were
eligible to purchase temporary coverage
under a plan arranged by the
Department of Defense with Mutual of
Omabha Insurance Company. This plan
was known as Uniformed Services
Voluntary Insurance Policy (US VIP).
Section 4408 of P.L. 102-484
significantly revised this program. The
program is now required to provide
coverage with premiums and benefits
comparable to the Federal Employees
Health Benefits Program (FEHBP) and
for 18 to 36 months depending on the
eligibility category. The program is
known as the Continued Health Care
Benefit Program (CHCBP) and is
described in detail in 32 CFR Part
199.20. Eligibility under the CHCBP is
extended to certain members who are
discharged or released from active duty,
whether voluntarily, or involuntarily,
under other than adverse condition, to
certain former spouses of members or
former members, and to certain children
of a member or former member who
otherwise would not meet the
requirements for eligibility as a
dependent. Although technically these

individuals are not CHAMPUS
beneficiaries, this program is mentioned
here because it will enable these
individuals to purchase coverage similar
to CHAMPUS. The program began
October 1, 1994, and specific
implementation procedures have been
published.

V. Extension of Eligibility Period for
Former Spouses Who Buy a Conversion
Health Policy

Subsections 4407(b) and (c) of the
National Defense Authorization Act for
Fiscal Year 1993 amended Section
1086a of title 10 U.S.C. to allow
otherwise eligible former spouses who
buy a conversion health policy to keep
CHAMPUS eligibility for twenty-four
(24) months for preexisting conditions
that are not covered by the conversion
policy. The previous limit on such
extended CHAMPUS benefits was one
year. This provision applied only to the
USVIP policies, and the CHCBP does
not have an exclusion for preexisting
conditions. Since the USVIP expired on
September 30, 1994, this two-year
extension of CHAMPUS benefits was
effective only until September 30, 1996.
Therefore, we re not including any
change to the regulation to incorporate
this provision, since this provision has
already expired.

VI. Eligibility Determinations

Although OCHAMPUS is tasked with
publishing legislatively mandated
eligibility changes to Title 10 U.S.C.,
determination of dependent eligibility
for CHAMPUS is the primary
responsibility of the Uniformed
Services. CHAMPUS relies primarily on
the Defense Enrollment Eligibility
Reporting System (DEERS) for eligibility
verification. However, a determination
by the Uniformed Services that a person
is eligible does not automatically entitle
such a person to CHAMPUS payments.
Before any CHAMPUS benefits may be
extended, additional requirements of
CFR Part 199 must be met. Disputes
regarding eligibility as a dependent or
dates of beginning eligibility for benefits
under CHAMPUS can only be resolved
by the appropriate Uniformed Service
Secretary.

VII. Technical Revisions to the Double
Coverage Provisions

We are also making several wording
changes to Paragraph (a) of Section
199.8, Double Coverage, in order to
make it conform to the latest version of
10 U.S.C. 1079(j)(1) as revised by
Section 713, P.L. 102-190. These
changes merely revise some of the
wording and have no affect on the
actual double coverage procedures

under CHAMPUS. We are making them
at this time, since Section 199.8 is being
revised by this rule.

VIII. Addition of New Category of
Eligible Beneficiary Under the
Continued Health Care Benefit Program
(CHCBP)

Section 702 of the 1995 National
Defense Authorization Act (P.L. 103—
337) expanded the eligibility for health
care coverage under the CHCBP to a
fourth group of beneficiaries from the
group originally authorized in the
CHCBP Final Rule, published in the
Federal Register on September 30, 1994,
(59 FR 49817). Eligibility to enroll in the
CHCBP has been expanded to now
include unmarried persons placed in
the legal custody of a member or former
member as the result of a court order or
by a placement agency recognized by
the Secretary of Defense.

Health care coverage in the CHCBP is
for a specific time period. For the new
group of eligible beneficiaries—
unmarried persons placed in the legal
custody of a member or former member
(age 21 if not in college or up to age 23
if in college)—coverage can be up to a
total of 36 months. These individuals
will have 60 days to enroll beginning
the date they become eligible.

This change is effective October 5,
1994.

IX. Regulatory Procedures

The Regulatory Flexibility Act (RFA)
requires that each federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities.

This proposed rule is not a significant
regulatory action under Executive Order
12866. The changes set forth in this
proposed rule are minor revisions to the
existing regulation. Since this proposed
rule does not impose information
collection requirements, it does not
need to be reviewed by the Executive
Office of Management and Budget under
authority of the Paperwork Reduction
Act of 1995 (44 U.S.C. Chapter 35).

List of Subjects in 32 CFR Part 199

Claims, Health insurance, Individuals
with disabilities, Military personnel,
Reporting and recordkeeping
requirements.

Accordingly, 32 CFR Part 199 is
amended as follows:

PART 199—[AMENDED]

1. The authority citation for Part 199
continues to read as follows:
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Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

2. Section 199.2 is amended by
adding new definitions for Abused
dependent, Deceased reservist,
Deceased retiree, Former member,
Member, Reservist in alphabetical order,
by removing the definition for Deceased
service member and adding in
alphabetical order a new definition for
Deceased member, and by revising the
definitions for Child, Defense
Enrollment Eligibility Reporting System
(DEERS), Dependent, Sponsor, Spouse,
Widow or Widower to read as follows:

§199.2 Definitions.
* * * * *
(b * X *

Abused dependent. An eligible
spouse or child, who meets the criteria
in 8 199.3 of this part, of a former
member who received a dishonorable or
bad-conduct discharge or was dismissed
from a Uniformed Service as a result of
a court-martial conviction for an offense
involving physical or emotional abuse
or was administratively discharged as a
result of such an offense, or of a member
or former member who has had their
entitlement to receive retired pay
terminated because of misconduct
involving physical or emotional abuse.
* * * * *

Child. An unmarried child of a
member or former member, who meets
the criteria (including age requirements)
in §199.3 of this part.

* * * * *

Deceased member. A person who, at
the time of his or her death, was an
active duty member of a Uniformed
Service under a call or order that did
not specify a period of 30 days or less.

Deceased reservist. A reservist in a
Uniformed Service who incurs or
aggravates an injury, illness, or disease,
during, or on the way to or from, active
duty training for a period of 30 days or
less or inactive duty training and dies as
a result of that specific injury, illness or
disease.

Deceased retiree. A person who, at the
time of his or her death, was entitled to
retired or retainer pay or equivalent pay
based on duty in a Uniformed Service.
For purposes of this part, it also
includes a person who died before
attaining age 60 and at the time of his
or her death:

(1) Would have been eligible for
retired pay as a reservist but for the fact
that he or she was not 60 years of age;
and

(2) Had elected to participate in the
Survivor Benefit Plan established under
chapter 73 of tile 10 U.S.C.

* * * * *

Defense Enrollment Eligibility
Reporting System (DEERS). An
automated system maintained by the
Department of Defense for the purpose
of:

(1) Enrolling members, former
members and their dependents; and

(2) Verifying members’, former
members’ and their dependents’
eligibility for health care benefits in the
direct care facilities and for CHAMPUS.
* * * * *

Dependent. Individuals whose
relationship to the sponsor (including
NATO members who are stationed in or
passing through the United States on
official business when authorized) leads
to entitlement to benefits under this
part. (See §199.3 of this part for specific
categories of dependents).

* * * * *

Former member. A retiree, deceased
member, deceased retiree, or deceased
reservist in certain circumstances (see
§199.3 of this part for additional
information related to certain deceased
reservists’ dependents’ eligibility).
Under conditions specified under
§199.3 of this part, former member may
also include a member of the Uniformed
Services who has been discharged from
active duty (or, in some cases, full-time
National Guard duty), whether
voluntarily or involuntarily, under other
than adverse conditions and qualifies
for CHAMPUS benefits under the
Transitional Assistance Management
Program or the Continued Health Care
Benefits Program.

* * * * *

Member. A person on active duty in
a Uniformed Service under a call or
order that does not specify a period of
30 days or less. (For CHAMPUS cost-
sharing purposes only, a former member
who received a dishonorable or bad-
conduct discharge or was dismissed
from a Uniformed Service as a result of
a court-martial conviction for an offense
involving physical or emotional abuse
or was administratively discharged as a
result of such an offense is considered
a member).

* * * * *

Reservist. A person who is under an
active duty call or order to one of the
Uniformed Services for a period of 30
days or less or is on inactive training.

* * * * *

Sponsor. A member or former member
of a Uniformed Service upon whose
status his or her dependents’ eligibility
for CHAMPUS is based. A sponsor also
includes a person who, while a member
of the Uniformed Services and after
becoming eligible to be retired on the
basis of years of service, has his or her
eligibility to receive retired pay

terminated as a result of misconduct
involving abuse of a spouse or
dependent child. It also includes NATO
members who are stationed in or
passing through the United States on
official business when authorized. It
also includes individuals eligible for
CHAMPUS under the Transitional
Assistance Management Program.
Spouse. A lawful husband or wife,
who meets the criteria in §199.3 of this
part, regardless of whether or not
dependent upon the member or former

member for his or her own support.
* * * * *

Widow or Widower. A person who
was a spouse at the time of death of a
member or former member and who has
not remarried.

* * * * *

3. Section 199.3 is revised to read as
follows:

§199.3 Eligibility.

(a) General. This section sets forth
those persons who, by the provisions of
10 U.S.C. chapter 55, and the NATO
Status of Forces Agreement, are eligible
for CHAMPUS benefits. A
determination that a person is eligible
does not automatically entitle such a
person to CHAMPUS payments. Before
any CHAMPUS benefits may be
extended, additional requirements, as
set forth in other sections of this Part,
must be met. Additionally, the use of
CHAMPUS may be denied if a
Uniformed Service medical treatment
facility capable of providing the needed
care is available. CHAMPUS relies
primarily on the Defense Enroliment
Eligibility Reporting System (DEERS) for
eligibility verification.

(b) CHAMPUS eligibles—(1) Retiree. A
member or former member of a
Uniformed Service who is entitled to
retired, retainer, or equivalent pay based
on duty in a Uniform Service.

(2) Dependent. Individuals whose
relationship to the sponsor leads to
entitlement to benefits. CHAMPUS
eligible dependent include the
following:

(i) Spouse. A lawful husband or wife
of a member or former member. The
spouse of a deceased member or retiree
must not be remarried. A former spouse
also may qualify for benefits as a
dependent spouse. A former spouse is a
spouse who was married to a military
member, or former member, but whose
marriage has been terminated by a final
decree of divorce, dissolution or
annulment. To be eligible for
CHAMPUS benefits, a former spouse
must meet the criteria described in
paragraph (b)(2)(i)(A) through (b)(2)(i)(E)
of this section and must qualify under
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the group defined in paragraph
(b)) (F)(1) or (b)(2)(I)(F)(2):

(A) Must be unremarried; and

(B) Must not be covered by an
employer-sponsored health plan; and

(C) Must have been married to a
member or former member who
performed at least 20 years of service
which can be credited in determining
the member’s or former member’s
eligibility for retired or retainer pay; and

(D) Must not be eligible for Part A of
Title XVII of the Social Security Act
(Medicare) except as provided in
paragraphs (f)(3)(viii) and (f)(3)(ix) of
this section; and

(E) Must not be the dependent of a
NATO member; and

(F) Must meet the requirements of
paragraph (b)(2)(i)(F)(1) or (b)(2)(1)(F)(2)
of this section:

(1) The former spouse must have been
married to the same member or former
member for at least 20 years, at least 20
of which were creditable in determining
the member’s or former member’s
eligibility for retired or retainer pay.
Eligibility continues indefinitely unless
affected by any of the conditions of
paragraphs (b)(2)(i)(A) through
(b)(2)()(E). )

(i) If the date of the final decree of
divorce, dissolution, or annulment was
before February 1, 1983, the former
spouse is eligible for CHAMPUS
coverage of health care received on or
after January 1, 1985.

(i) If the date of the final decree of the
divorce, dissolution, or annulment was
on or after February 1, 1983, the former
spouse is eligible for CHAMPUS
coverage of health care which is
received on or after the date of the
divorce, dissolution, or annulment.

(2) The former spouse must have been
married to the same member or former
member for at least 20 years, and at least
15, but less than 20 of those married
years were creditable in determining the
member’s or former member’s eligibility
for retired or retainer pay.

(i) If the date of the final decree of
divorce, dissolution, or annulment is
before April 1, 1985, the former spouse
is eligible only for care received on or
after January 1, 1985, or the date of the
divorce, dissolution, or annulment,
whichever is later. Eligibility continues
indefinitely unless affected by any of
the conditions of paragraphs (b)(2)(i)(A)
through (b)(2)(i)(E).

(ii) If the date of the final decree of
divorce, dissolution or annulment is on
or after April 1, 1985, but before
September 29, 1988, the former spouse
is eligible only for care received from
the date of the decree of divorce,
dissolution, or annulment until
December 31, 1988, or for two years

from the date of the divorce,
dissolution, or annulment, whichever is
later.

(iii) If the date of the final decree of
divorce, dissolution, or annulment is on
or after September 29, 1988, the former
spouse is eligible only for care received
within the 365 days (366 days in the
case of a leap year) immediately
following the date of the divorce,
dissolution, or annulment.

(ii) Child. A dependent child is an
unmarried child of a member or former
member who has not reached his or her
twenty-first (21st) birthday, except an
incapacitated adopted child meeting the
requirements of paragraph
(b)(2)(ii)(H)(2) of this section, and who
bears one of the following relationships
to a member or former member of one
of the Uniformed Services:

(A) A legitimate child; or

(B) An adopted child whose adoption
has been legally completed on or before
the child’s twenty-first (21st) birthday;
or

(C) A legitimate stepchild; or

(D) An illegitimate child of a member
or former member whose paternity/
maternity has been determined
judicially, and the member or former
member directed to support the child; or

(E) An illegitimate child of a member
or former member whose paternity/
maternity has not been determined
judicially, who resides with or in the
home provided by the member or former
member, and is or continues to be
dependent upon the member or former
member for over one-half of his or her
support, or who was so dependent on
the former member at the time of the
former member’s death; or

(F) An illegitimate child of a spouse
of a member who resides with or in a
home provided by the member and is,
and continues to be dependent upon the
member for over one-half of his or her
support; or

(G) An illegitimate child of a spouse
of a former member who resides with or
in a home provided by a former member
or the former member’s spouse at the
time of death of the former member, and
is, or continues to be, or was, dependent
upon the former member for more than
one-half of his or her support at the time
of death; or

(H) An individual who falls into one
of following classes:

(1) A student. A child determined to
be a member of one of the classes in
paragraphs (b)(2)(ii)(A) through
(b)(2)(ii)(G) of this section, who is not
married, has passed his or her 21st
birthday but has not passed his or her
23rd birthday, is dependent upon the
member or former member for over 50
percent of his or her support or was

dependent upon the member or former
member for over 50 percent of his or her
support on the date of the member’s or
former member’s death, and is pursuing
a full-time course of education in an
institution of higher learning approved
by the Secretary of Defense or the
Department of Education (as
appropriate) or by a state agency under
38 U.S.C., Chapters 34 and 35.

Note to paragraph (b)(2)(ii)(H)(1): Courses
of education offered by institutions listed in
the “Education Directory, ‘“‘Higher
Education” or ““Accredited Higher
Institutions” issued periodically by the
Department of Education meet the criteria
approved by the Administering Secretary or
the Secretary of Education. For determination
of approval of courses offered by a foreign
institution, by an institution not listed in
either of the above directories, or by an
institution not approved by a state agency
pursuant to 38 U.S.C. chapters 34 and 35, a
statement may be obtained from the
Department of Education, Washington, D.C.
20202.

(2) An incapacitated child. A child
determined to be a member of one of the
classes in paragraphs (b)(2)(ii)(A)
through (b)(2)(ii)(G) of this section, who
is not married, has not attained the age
of 21, and is incapable of self-support
because of a mental or physical
disability that:

(i) Existed before the child’s twenty-
first (21st) birthday; or

(ii) Occurred between the ages of 21
and 23 while the child was enrolled in
a full-time course of study in an
institution of higher learning approved
by the Administering Secretary or the
Department of Education (see Note to
paragraph (b)(2)(ii)(H)(2)), and is or was
at the time of the member’s or former
member’s death dependent on the
member or former member for over one-
half of his or her support; and

(iii) The incapacity is continuous. (If
the incapacity significantly improves or
ceases at any time, CHAMPUS
eligibility cannot be reinstated on the
basis of the incapacity, unless the
incapacity recurs and the beneficiary is
under age 21, or is under age 23 and is
enrolled as a full-time student under
paragraph (b)(2)(ii)(H)(2)(ii) of this
section. If the child was not
incapacitated after that date, no
CHAMPUS eligibility exists on the basis
of the incapacity. However,
incapacitated children who marry and
who subsequently become unmarried
through divorce, annulment, or death of
spouse, may be reinstated as long as
they still meet all other requirements).

Note to paragraph (b)(2)(ii)(H)(2): An
institution of higher learning is a college,
university, or similar institution, including a
technical or business school, offering post-
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secondary level academic instruction that
leads to an associate or higher degree, if the
school is empowered by the appropriate State
education authority under State law to grant
an associate, or higher, degree. When there is
no State law to authorize the granting of a
degree, the school may be recognized as an
institution of higher learning if it is
accredited for degree programs by a
recognized accrediting agency. The term also
shall include a hospital offering educational
programs at the post-secondary level
regardless of whether the hospital grants a
post-secondary degree. The term also shall
include an educational institution that is not
located in a State, that offers a course leading
to a standard college degree, or the
equivalent, and that is recognized as such by
the Secretary of Education (or comparable
official) of the country, or other jurisdiction,
in which the institution is located (38 U.S.C.
chapter 34, section 1661, and chapter 35,
section 1701). Courses of education offered
by institutions listed in the ““Education
Directory”, ““Higher Education” or
“Accredited Higher Institutions” issued
periodically by the Department of Education
meet the criteria approved by the
Administering Secretary or the Secretary of
Education. For determination of approval of
courses offered by a foreign institution, by an
institution not listed in either of the above
directories, or by an institution not approved
by a state agency pursuant to 38 U.S.C.
chapters 34 and 35, a statement may be
obtained from the Department of Education,
Washington, D.C. 20202.

(3) A child of a deceased reservist. A
child, who is determined to be a
member of one of the classes in
paragraphs (b)(2)(ii)(A) through
(b)(2)(ii)(G) of this section, of a reservist
in a Uniformed Service who incurs or
aggravates an injury, illness, or disease,
during, or on the way to or from, active
duty training for a period of 30 days or
less or inactive duty training, and the
reservist dies as a result of that specific
injury, illness or disease.

(4) A child placed in legal custody of
a member or former member. A child
who is placed in legal custody of a
member or former member by a court or
who is placed in the home of a member
or former member by a recognized
placement agency in anticipation of the
legal adoption of the child.

(iii) Abused dependents.—(A)
Categories of abused dependents. An
abused dependent may be either a
spouse or a child. Eligibility for either
class of abused dependent results from
being either:

(1) The spouse (including a former
spouse) or child of a member who has
received a dishonorable or bad-conduct
discharge, or dismissal from a
Uniformed Service as a result of a court-
martial conviction for an offense
involving physical or emotional abuse
of the spouse or child, or was
administratively discharged as a result

of such an offense. Medical benefits are
limited to care related to the physical or
emotional abuse and for a period of 12
months following the member’s
separation from the Uniformed Service.

(2) The spouse (including a former
spouse) or child of a member or former
member who while a member and as a
result of misconduct involving abuse of
the spouse or child has eligibility to
receive retired pay on the basis of years
of service terminated.

(B) Requirements for categories of
abused dependents. (1) Abused spouse.
As long as the spouse is receiving
payments from the Dod Military
Retirement Fund under court order, the
spouse is eligible for health care under
the same conditions as any spouse of a
retired member. The abused spouse
must:.

(i) Under paragraph (b)(2)(iii)(A)(1) of
this section, be a lawful husband or wife
or a former spouse of the member; or

(ii) Under paragraph (b)(2)(iii)(A)(2) of
this section, be a lawful husband or wife
or a former spouse of the member or
former member, and the spouse is
receiving payments from the
Department of Defense Military
Retirement Fund under 10 U.S.C.
1408(h) pursuant to a court order; and—

(A) Be a victim of the abuse; and

(B) Have been married to the member
or former member at the time of the
abuse; or

(C) Be the natural or adoptive parent
of a dependent child of the member or
former member who was the victim of
the abuse.

(2) Abused child. The abused child
must:

(i) Under paragraph (b)(2)(iii)(A)(1) of
this section, be a dependent child of the
member or former member.

(ii) Under paragraph (b)(2)(iii)(A)(2) of
this section—

(A) Have been a member of the
household where the abuse occurred;
and

(B) Be an unmarried legitimate child,
including an adopted child or stepchild
of the member or former member; and

(C) Be under the age of 18; or

(D) Be incapable of self support
because of a mental or physical
incapacity that existed before becoming
18 years of age and be dependent on the
member or former member for over one-
half of his or her support; or

(E) If enrolled in a full-time course of
study in an institution of higher
learning recognized by the Secretary of
Defense (for the purpose of 10 U.S.C.
1408(h)), be under 23 years of age and
be dependent on the member or former
member for over one-half of his or her
support.

(iti) The dependent child is eligible
for health care, regardless of whether

any court order exists, under the same
conditions as any dependent of a retired
member.

(3) TAMP eligibles. A former member,
including his or her dependents, who is
eligible under the provisions of the
Transitional Assistance Management
Program as described in paragraph (e) of
this section.

(c) Beginning dates of eligibility. (1)
Beginning dates of eligibility dependent
on the class to which the individual
belongs and the date the individual
became a member of the class. Those
who join after the class became eligible
attain individual eligibility on the date
they join.

(2) Beginning dates of eligibility for
each class of spouse (excluding spouses
who are victims of abuse and eligible
spouses of certain deceased reservists)
are as follows:

(i) A spouse of a member for:

(A) Medical benefits authorized by the
Dependents’ Medical Care Act of 1956,
December 7, 1956;

(B) Outpatient medical benefits under
the Basic Program, October 1, 1966;

(C) Inpatient medical benefits under
the Basic Program and benefits under
the Program for Persons with
Disabilities (formerly known as the
Program for the Handicapped), January
1, 1967,

(ii) A spouse of a former member:

(A) For medical benefits under the
Basic Program, January 1, 1967;

(B) Ineligible for benefits under the
Program for Persons with Disabilities
(formerly known as the Program for the
Handicapped);

(iii) A former spouse:

(A) For medical benefits under the
Basic Program, dates of beginning
eligibility are as indicated for each
category of eligible former spouse
identified in paragraph (b)(2)(i) of this
section;

(B) Ineligible for benefits under the
Program for Persons with Disabilities
(formerly known as the Program for the
Handicapped).

(3) Beginning dates of eligibility for
spouses who are victims of abuse
(excluding spouses who are victims of
abuse of certain deceased reservists) are
as follows:

(i) An abused spouse meeting the
requirements of paragraph (b)(2)(iii) of
this section, including an eligible former
spouse:

(A) For medical and dental care for
problems associated with the physical
or emotional abuse under the Basic
Program for a period of up to one year
(12 months) following the person’s
separation from the Uniformed Service,
November 14, 1986.

(B) For medical and dental care for
problems associated with the physical
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or emotional abuse under the Program
for Persons with Disabilities (formerly
known as the Program for the
Handicapped) for a period up to one
year (12 months) following the person’s
separation from the Uniformed Service,
November 14, 1986.

(i) An abused spouse meeting the
requirements of paragraph (b)(2)(iii) of
this section, including an eligible former
spouse:

(A) For all benefits under the
CHAMPUS Basic Program, October 23,
1992.

(B) Ineligible for benefits under the
Program for Persons with Disabilities
(formerly known as the Program for the
Handicapped).

(4) Beginning dates of eligibility for
spouses of certain deceased reservists,
including spouses who are victims of
abuse of certain deceased reservists, are
as follows:

(i) A spouse meeting the requirements
of paragraph (b)(2)(i) of this section,
including an eligible former spouse:

(A) For benefits under the Basic
Program, November 14, 1986.

(B) Ineligible for benefits under the
Program for Persons with Disabilities
(formerly known as the Program for the
Handicapped).

(ii) An abused spouse of certain
deceased reservists, meeting the
requirements of paragraph (b)(2)(iii) of
this section, including an eligible former
spouse, for the limited benefits and
period of eligibility described in
paragraph (b)(2)(iii) of this section:

(A) For benefits under the Basic
Program, November 14, 1986.

(B) For benefits under the Program for
Persons with Disabilities (formerly
known as the Program for the
Handicapped), November 14, 1986.

(iii) An abused spouse of certain
deceased reservists, including an
eligible former spouse, meeting the
requirements of paragraph (b)(2)(iii) of
this section:

(A) For benefits under the Basic
Program, October 23, 1992.

(B) Ineligible for benefits under the
Program for Persons with Disabilities
(formerly known as the Program for the
Handicapped).

(5) Beginning dates of eligibility for
each class of dependent children,
(excluding dependent children of
certain deceased reservists, abused
children and incapacitated children
whose incapacity occurred between the
ages of 21 and 23 while enrolled in a
full-time course of study in an
institution of higher learning), are as
follows:

(i) Legitimate child, adopted child, or
legitimate stepchild of a member, for:

(A) Medical benefits authorized by the
Dependents’ Medical Care Act of 1956,
December 7, 1956.

(B) Outpatient medical benefits under
the Basic Program, October 1, 1966.

(C) Inpatient medical benefits under
the Basic Program and benefits under
the Program for Persons with
Disabilities (formerly known as the
Program for the Handicapped), January
1, 1967.

(ii) Legitimate child, adopted child or
legitimate stepchild of former members:
(A) For medical benefits under the

Basic Program, January 1, 1967.

(B) Ineligible for benefits under the
Program for Persons with Disabilities
(formerly known as the Program for the
Handicapped).

(iii) lllegitimate child of a male or
female member or former member
whose paternity/maternity has been
determined judicially and the member
or former member has been directed to
support the child, for:

(A) All benefits for which otherwise
entitled, August 31, 1972.

(B) Program for Persons with
Disabilities (formerly known as the
Program for the Handicapped) benefits
limited to dependent children of
members only, August 31, 1972.

(iv) Illegitimate child of:

(A) A male member or former member
whose paternity has not been
determined judicially;

(B) A female member or former
member who resides with, or in a home
provided by the member or former
member, or who was residing in a home
provided by the member or former
member at the time of the member’s or
former member’s death, and who is or
continues to be dependent on the
member for over one-half of his or her
support, or was so dependent on the
member or former member at the time
of death;

(C) A spouse of a member or former
member who resides with or in a home
provided by the member or former
member, or the parent who is the spouse
of the member or former member or was
the spouse of a member or former
member at the time of death, and who
is and continues to be dependent upon
the member or former member for over
one-half or his or her support, or was so
dependent on the member or former
member at the time of death; for:

(1) All benefits for which otherwise
eligible, January 1, 1969.

(2) Program for Persons with
Disabilities (formerly known as the
Program for the handicapped) limited to
dependent children of members only,
January 1, 1969.

(v) An adopted child, 21 years or
older, with an incapacitating condition

that existed before the age of 21, who
was adopted after the age of 21, who has
been residing with a member or former
member for at least 12 months prior to
the date of the adoption and is, or
continues to be, dependent upon the
member or former member for over one-
half of his or her support, or was so
dependent upon the former member at
the time of the former member’s death;
for:

(A) All benefits for which otherwise
entitled, October 23, 1992.

(B) Program for Persons with
Disabilities (formerly known as the
Program for the Handicapped) benefits
limited to dependents of members only,
October 23, 1992.

(6) Beginning dates of eligibility for
children of certain deceased reservists
who meet the requirements of paragraph
(b)(2)(ii)(H)(3) of this section, excluding
incapacitated children who meet the
requirements of paragraph
(b)(2)(ii)(H)(2) of this section, for:

(i) Benefits under the Basic program,
November 14, 1986.

(ii) Not eligible for benefits under the
Program for Persons with Disabilities
(formerly known as the Program for the
Handicapped).

(7) Beginning dates of eligibility for
children who are victims of abuse who
meet the requirements of paragraph
(b)(2)(iii) of this section, including
incapacitated children who meet the
requirements of paragraph
(b)(2)(ii)(H)(2) of this section for:

(i) Medical and dental care for
problems associated with the physical
or emotional abuse under the Basic
Program for a period of up to one year
(12 months) following the person’s
separation from the Uniformed Service,
November 14, 1986.

(ii) Medical and dental care for
problems associated with the physical
or emotional abuse under the Program
for Persons with Disabilities (formerly
known as the Program for the
Handicapped) for a period up to one
year (12 months) following the person’s
separation from the Uniformed Service,
November 14, 1986.

(8) Beginning dates of eligibility for
incapacitated children who meet the
requirements of paragraph
(b)(2)(ii)(H)(2) of this section, whose
incapacity occurred between the ages of
21 and 23 while enrolled in a full-time
course of study in an institution of
higher learning approved by the
Administering Secretary or the
Department of Education, and, are or
were at the time of the member’s or
former member’s death, dependent on
the member or former member for over
one-half of their support for:
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(i) All benefits for which otherwise
entitled; October 23, 1992.

(ii) Program for Persons with
Disabilities (formerly known as the
Program for the Handicapped) benefits
limited to children of members only,
October 23, 1992.

(9) Beginning dates of eligibility for a
child who meets the requirements of
paragraph (b)(2)(ii)(H)(4) and:

(i) Has been placed in custody by a
court:

(A) All benefits for which entitled,
July 1, 1994.

(B) Program for Persons with
Disabilities (formerly known as the
Program for the Handicapped) benefits
limited to children of members only,
July 1, 1994.

(ii) Has been placed in custody by a
recognizing adoption agency:

(A) All benefits for which entitled,
October 5, 1994.

(B) Program for Persons with
Disabilities (formerly known as the
Program for the Handicapped) benefits
limited to children of members only,
October 5, 1994.

(10) Beginning dates of eligibility for
a retiree for:

(i) Medical benefits under the Basic
Program January 1, 1967.

(ii) Retirees and their dependents are
not eligible for benefits under the
Program for Persons with Disabilities
(formerly known as the Program for the
Handicapped).

(d) Dual eligibility. Dual eligibility
occurs when a person is entitled to
benefits from two sources. For example,
when an active duty member is also the
dependent of another active duty
member, a retiree, or a deceased active
duty member or retiree, dual eligibility,
that is, entitlement to direct care from
the Uniformed Services medical care
system and CHAMPUS is the result.
Since the active duty status is primary,
and it is the intent that all medical care
be provided an active duty member
through the Uniformed Services medical
care system, CHAMPUS eligibility is
terminated as of 12:01 a.m. on the day
following the day the dual eligibility
begins. However, any dependent
children in a marriage of two active
duty persons or of an active duty
member and a retiree, are CHAMPUS
eligible in the same manner as
dependent children of a marriage
involving only one CHAMPUS sponsor.
Should a spouse or dependent who has
dual eligibility leave active duty status,
that person’s CHAMPUS eligibility is
reinstated as of 12:01 a.m. of the day
active duty ends, if he or she otherwise
is eligible as a dependent of a
CHAMPUS sponsors.

Note to paragraph (d): No CHAMPUS
eligibility arises as the result of the marriage
of two active duty members.

(e) Eligibility under the Transitional
Assistance Management Program
(TAMP). Transitional health care
benefits under CHAMPUS are
authorized for the applicable time
period described as follows for:

(1) Up to thirty (30) days or until
again covered by an employer-
sponsored health plan, whichever
occurs earlier, following release from
active duty for:

(i) Activated Guard/Reserve and their
dependents;

(ii) Involuntary stop-loss and their
dependents; and

(iii) Voluntary stop-loss and their
dependents; and

(iv) Members who accepted Voluntary
Separation Incentives (VSI).

(2) Sixty (60) days for regular DoD
military and their dependents when the
sponsor is involuntarily separated with
less than six years of active service.
Involuntary separation must occur
during the five year period beginning
October 1, 1990.

(3) One hundred twenty (120) days for
regular military and their dependents
when the sponsor is involuntarily
separated with six or more years of
active service. Involuntary separation
must occur during the five year period
beginning October 1, 1990. Each branch
of service will determine eligibility,
including dates, for its members and
their dependents and provide data to
DEERS.

(f) Changes in status which result in
termination of CHAMPUS eligibility.
Changes in status which result in a loss
of CHAMPUS eligibility as of 12:01 a.m.
of the day following the day the event
occurred, unless otherwise indicated,
are as follows:

(1) Changes in the status of a member.
(i) When an active duty member’s
period of active duty ends, excluding
retirement or death.

(i) When an active duty member is
placed on desertion status (eligibility is
reinstated when the active duty member
is removed from desertion status and
returned to military control).

Note to paragraph (f)(1): A member serving
a sentence of confinement in conjunction
with a sentence of punitive discharge is still
considered on active duty until such time as
the discharge is executed.

(2) Changes in the status of a retiree.
(i) When a retiree ceases to be entitled
to retired, retainer, or equivalent pay for
any reason, the retiree’s dependents lose
their eligibility unless the dependent is
otherwise eligible (e.g., some former
spouses, some dependents who are

victims of abuse and some incapacitated
children as outlined in paragraph
(b)(2)(ii)(H)(2) of this section).

(ii) A retiree also loses eligibility
when no longer entitled to retired,
retainer, or equivalent pay.

Note to paragraph (f)(2): A retiree who
waives his or her retired, retainer or
equivalent pay is still considered a retiree for
the purposes of CHAMPUS eligibility.

(3) Changes in the status of a
dependent. (i) Divorce, except for
certain classes of former spouses as
provided in paragraph (b)(2)(i) of this
section and the member or former
member’s own children (i.e., legitimate,
adopted, and judicially determined
illegitimate children).

Note to paragraph (f)(3)(i): An unadopted
stepchild loses eligibility as of 12:01 a.m. of
the day following the day the divorce
becomes final.

(ii) Annulment, except for certain
classes of former spouse as provided in
paragraph (b)(2)(i) of this section and
the member or former member’s own
children (i.e., legitimate, adopted, and
judicially determined illegitimate
children).

Note to paragraph (f)(3)(ii): An unadopted
stepchild loses eligibility as of 12:01 a.m. of
the day following the day the annulment
becomes final.

(iii) Adoption, except for adoptions
occurring after the death of a member or
former member.

(iv) Marriage of a child, except when
the marriage is terminated by death,
divorce, or annulment before the child
is 21 or 23 if an incapacitated child as
provided in paragraph (b)(2)(ii)(H)(2) of
this section.

(v) Marriage of a widow or widower,
except for the child of the widow or
widower who was the stepchild of the
deceased member or former member at
the time of death. The stepchild
continues CHAMPUS eligibility as other
classes of dependent children.

(vi) Attainment of entitlement to
hospital insurance benefits (Part A)
under Medicare except as provided in
paragraphs (f)(3)(viii) and (f)(3)(ix) of
this section. (This also applies to
individuals living outside the United
States where Medicare benefits are not
available).

(vii) Attainment of age 65, except for
dependents of active duty member’s and
beneficiaries not eligible for Part A
Medicare. CHAMPUS eligibility is lost
at 12:01 a.m. on the last day of the
month preceding the month of
attainment of age 65.

Note to paragraph (f)(3)(vii): If the person

is not eligible for Part A of Medicare, he or
she must file a Social Security
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Administration ‘“Notice of Disallowance”
certifying to that fact with the Uniformed
Service responsible for the issuance of his or
her identification card so a new card showing
CHAMPUS eligibility can be issued.
Individuals who lose their CHAMPUS
eligibility because they have reached the age
limitation or were eligible for Part A,
Medicare cannot be reinstated under
CHAMPUS. Additionally, individuals
entitled only to supplementary medical
insurance (Part B) of Medicare, but not Part
A, or Part A through the Premium HI
provisions (provided for under the 1972
Amendments to the Social Security Act,
retain eligibility under CHAMPUS (refer to
§199.8 of this part for additional information
when a double coverage situation is
involved).

(vii) End stage renal disease.
Medicare coverage begins with the third
month after the month a course of
maintenance dialysis begins, or with the
first month of dialysis if the individual
participates in a self-dialysis training
program during the 3-month waiting
period, or with the month in which a
patient enters the hospital to prepare to
receive a transplant (providing the
transplant is performed within the
following 2 months). If a transplant is
delayed more than 2 months after the
preparatory hospitalization, Medicare
coverage will begin with the second
month prior to the month of transplant.
All beneficiaries, except dependents of
active duty members, lose their
CHAMPUS eligibility when Medicare
coverage becomes available to a person
because of chronic renal disease unless
the following conditions have been met.
CHAMPUS eligibility will continue if:

(A) The individual is under 65 years
old;

(B) The individual became eligible for
Medicare under the provisions of 42
U.S.C. 426-1(a);

(C) The individual is enrolled in Part
B of Medicare; and

(D) The individual has applied and
qualified for continued CHAMPUS
eligibility through the Defense
Eligibility Enroliment System (DEERS).

(ix) Individuals with certain
disabilities. Each case relating to
Medicare eligibility resulting from being
disabled requires individual
investigation. All beneficiaries except
dependents of active duty members lose
their CHAMPUS eligibility when
Medicare coverage becomes available to
a disabled person unless the following
conditions have been met. CHAMPUS
eligibility will continue if:

(A) The individual is under 65 years
old;

(B) The individual became eligible for
Medicare under the provisions of 42
U.S.C. 426(b)(2);

(C) The individual is enrolled in Part
B of Medicare; and

(D) The individual has applied and
qualified for continued CHAMPUS
eligibility through the Defense
Eligibility Enrollment System (DEERS).

(x) Disabled students, that is children
age 21 or 22, who are pursuing a full-
time course of higher education and
who, either during the school year or
between semesters, suffer a disabling
illness or injury with resultant inability
to resume attendance at the institution
remain eligibility for CHAMPUS
medical benefits for 6 months after the
disability is removed or until the
student passes his or her 23rd birthday,
whichever occurs first. However, if
recovery occurs before the 23rd birthday
and there is resumption of a full-time
course of higher education, CHAMPUS
benefits can be continued until the 23rd
birthday. The normal vacation periods
during an established school year do not
change the eligibility status of a
dependent child 21 or 22 years old in
a full time student status. Unless an
incapacitating condition existed before,
and at the time of, a dependent child’s
21st birthday, a dependent child 21 or
22 years old in student status does not
have eligibility and may not qualify for
eligibility under the requirements
related to mental or physical incapacity
as described in paragraph (b)(2)(ii)(H)(2)
of this section.

(9) Reinstatement of CHAMPUS
eligibility. Circumstances which result
in reinstatement of CHAMPUS
eligibility are as follows:

(1) End stage renal disease. Medicare
coverage ceases for end stage renal
disease patients with the 36th month
after the month in which a successful
kidney transplant takes place or with
the 12th month after the month in
which the course of maintenance
dialysis ends. Unless CHAMPUS
eligibility has been continued under
paragraph (f)(3)(viii) of the section, at
this point CHAMPUS eligibility resumes
if the person is otherwise still eligible.
He or she is required to take action to
be reinstated as a CHAMPUS
beneficiary and to obtain a new
identification card.

(2) Disability. Some disabilities are
permanent, others temporary. Each case
must be reviewed individually. Unless
CHAMPUS eligibility has been
continued under paragraph (f)(3)(ix) of
this section, when disability ends and
Medicare eligibility ceases, CHAMPUS
eligibility resumes if the person is
otherwise still eligible. Again, he or she
is required to take action to obtain a
new CHAMPUS identification card.

(h) Determination of eligibility status.
Determination of an individual’s
eligibility as a CHAMPUS beneficiary is
the primary responsibility of the

Uniformed Service in which the
member or former member is, or was, a
member, or in the case of dependents of
a NATO military member, the Service
that sponsors the NATO member. For
the purpose of program integrity, the
appropriate Uniformed Service shall,
upon request of the Director,
OCHAMPUS, review the eligibility of a
specific person when there is reason to
question the eligibility status. In such
cases, a report on the results of the
review and any action taken will be
submitted to the Director, OCHAMPUS,
or a designee.

(i) Procedures for determination of
eligibility. Procedures for the
determination of eligibility are
prescribed within the Department of
Defense Instruction 1000.13 available at
local military facilities personnel
offices.

(j) CHAMPUS procedures for
verification of eligibility. (1) Eligibility
for CHAMPUS benefits will be verified
through the Defense Enrollment
Eligibility Reporting System (DEERS)
maintained by the Uniformed Services,
except for abused dependents as set
forth in paragraph (b)(2)(iii) of this
section. It is the responsibility of the
CHAMPUS beneficiary, or parent, or
legal representative, when appropriate,
to provide the necessary evidence
required for entry into the DEERS file to
establish CHAMPUS eligibility and to
ensure that all changes in status that
may affect eligibility be reported
immediately to the appropriate
Uniformed Service for action.

(2) Ineligibility for CHAMPUS
benefits may be presumed in the
absence of prescribed eligibility
evidence in the DEERS file.

(3) The Director, OCHAMPUS, shall
issue guidelines as necessary to
implement the provisions of this
section.

4. Section 199.4 is amended by
revising paragraphs (e)(5)(iii)(B), (f)(1),
(f)(2) heading and introductory text,
(H)(i), (i), (H2)(iv), ()
heading and introductory text, (f)(3)(i),
(H(3)(iii), (f)(4) introductory text and
(H(4)(ii) to read as follows:

§199.4 Basic program benefits.
* * * * *
* * *

Eg)) * X *

(i) * * *

(B) In most instances, for costs related
to kidney transplants, Medicare (not
CHAMPUS) benefits will be applicable.
If a CHAMPUS beneficiary participates
as a kidney donor for a Medicare
beneficiary, Medicare will pay for
expenses in connection with the kidney
transplant to include all reasonable
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preparatory, operation and
postoperation recovery expenses
associated with the donation
(postoperative recovery expenses are
limited to the actual period of recovery).
(See 8199.3 of this part for additional
information on end stage renal disease.)
* * * * *

f * X *

(1) General. As stated in paragraph (a)
of this section, the Basic Program is
essentially a supplemental program to
the Uniformed Services direct medical
care system. To encourage use of the
Uniformed Services direct medical care
system wherever its facilities are
available and appropriate, the Basic
Program benefits are designed so that it
is to the financial advantage of a
CHAMPUS beneficiary or sponsor to use
the direct medical care system. When
medical care is received from civilian
sources, a CHAMPUS beneficiary is
responsible for payment of certain
deductible and cost-sharing amounts in
connection with otherwise covered
services and supplies. By statute, this
joint financial responsibility between
the beneficiary or sponsor and
CHAMPUS is more favorable for
dependents of members than for other
classes of beneficiaries.

(2) Dependents of members of the
Uniformed Services. CHAMPUS
beneficiary or sponsor liability set forth
for dependents of members is as
follows:

* * * * *

(i) Inpatient cost-sharing. Dependents
of members of the Uniformed Services
are responsible for the payment of the
first $25 of the allowable institutional
costs incurred with each covered
inpatient admission to a hospital or
other authorized institutional provider
(refer to §199.6 of this part), or the
amount the beneficiary or sponsor
would have been charged had the
inpatient care been provided in a
Uniformed Service hospital, whichever
is greater.

(iii) Outpatient cost-sharing.
Dependents of members of the
Uniformed Services are responsible for
payment of 20 percent of the
CHAMPUS-determined allowable cost
or charge beyond the annual fiscal year
deductible amount (as described in
paragraph (f)(2)(i) of this section) for
otherwise covered services or supplies
provided on an outpatient basis by
authorized providers.

(iv) Ambulatory surgery.
Notwithstanding the above positions
pertaining to outpatient cost-sharing,
dependents of members of the
Uniformed Services are responsible for
payment of $25 for surgical care that is

authorized and received while in an
outpatient status and that has been
designated in guidelines issued by the
Director, OCHAMPUS, or a designee.
* * * * *

(3) Former members and dependents
of former members. CHAMPUS
beneficiary liability set forth for former
members and dependents of former
members is as follows:

(i) Annual fiscal year deductible for
outpatient services or supplies. The
annual fiscal year deductible for
otherwise covered outpatient services or
supplies provided former members and
dependents of former members is the
same as the annual fiscal year outpatient
deductible applicable to dependents of
active duty members of rank E-5 or
above (refer to paragraph (f)(2)(i) (A) or
(B) of this section).

* * * * *

(iii) Outpatient cost-sharing. Former
members and dependents of former
members are responsible for payment of
25 percent of the CHAMPUS-
determined allowable costs or charges
beyond the annual fiscal year deductible
amount (as described in paragraph
(F)(2)(i) of this section) for otherwise
covered services or supplies provided
on an outpatient basis by authorized
providers.

* * * * *

(4) Former spouses. CHAMPUS
beneficiary liability for former spouses
eligible under the provisions set forth in
§199.3 of this part is as follows:

* * * * *

(ii) Inpatient cost-sharing. Eligible
former spouses are responsible for
payment of cost-sharing amounts the
same as those required for former
members and dependents of former
members.

* * * * *

6. Section 199.8 is amended by
revising paragraphs (a) and (d)(1) to read
as follows.

§199.8 Double coverage.

(a) Introduction. (1) in enacting
CHAMPUS legislation, Congress clearly
has intended that CHAMPUS be the
secondary payer to all health benefit
and insurance plans. 10 U.S.C.
1079(j)(2) specifically provides:

A benefit may not be paid under a plan
[CHAMPUS] covered by this section in the
case of a person enrolled in or covered by
any other insurance, medical service, or
health plan to the extent that the benefit also
is a benefit under the other plan, except in
the case of a plan [Medicaid] administered
under title 19 of the Social Security Act (42
U.S.C. 1396, et seq.).

(2) The provision in paragraph (a)(1)
of this section is made applicable

specifically to retired members,
dependents, and survivors by 10 U.S.C.
1086(d). The underlying intent, in
addition to preventing waste of Federal
resources, is to ensure that CHAMPUS
beneficiaries receive maximum benefits
while ensuring that the combined
payments of CHAMPUS and other
health benefit and insurance plans do
not exceed the total charges.
* * * * *

d * X *

(1) CHAMPUS and Medicare. Under
certain circumstances a CHAMPUS
beneficiary can also be eligible for
Medicare. In any double coverage
situation involving Medicare, Medicare
is always the primary payer. When Part
A, “Hospital Insurance,” of Medicare is
involved, the Medicare “lifetime
reserve” benefit must be used before
CHAMPUS benefits may be used. The
procedures to be followed for these
circumstances are as follows.

(i) Dependents of active duty
members. For dependents of active duty
members, payment will be determined
in accordance with paragraph (c) of this
section.

(i) Medicare end stage renal disease
beneficiaries. In any case involving a
Medicare end stage renal disease
beneficiary as provided in
§199.3(f)(3)(viii), CHAMPUS secondary
payments will be determined in
accordance with paragraph (c) of this
section.

(iii) Medicare disabled beneficiaries.
In any case involving a Medicare
disabled beneficiary as provided in
§199.3(f)(3)(ix), CHAMPUS payment is
determined in accordance with
paragraph (c) of this section.

* * * * *

7. Section 199.20 is amended by
adding paragraph (d)(1)(iv) to read as
follows.

§199.20 Continued Health Care Benefit
Program (CHCBP).
* * * * *

(d * k* X

(1) * * *

(iv) An unmarried person who:

(A) Is placed in the legal custody of
a member of former member by a court
or who is placed in the home of a
member or former member by a
recognized placement agency in
anticipation of the legal adoption of the
child; and

(B) Either:

(1) Has not attained the age of 21 if
not in school or age 23 if enrolled in a
full time course of study at an
institution of higher learning; or

(2) Is incapable of self-support
because of a mental or physical
incapacity which occurred while the
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person was considered a dependent of
the member or former member; and

(C) Is dependent on the member or
former member for over one-half of the
person’s support; and

(D) Resides with the members or
former member unless separated by the
necessity of military service or to
receive institutional care as a result of
disability or incapacitation; and

(E) Is not a dependent of a member or
former member as described in § 199.3
(b)(2).

Dated: December 15, 1997.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 97-33111 Filed 12-22-97; 8:45 am)]
BILLING CODE 5000-04—M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Parts 62 and 66
[USCG 97 3112, CGD 97-018]
RIN 2115-AF45

Merger of the Uniform State Waterways
Marking System With the United States
Aids to Navigation System

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes a
five year phased-in merger of the
Uniform State Waterway Marking
System with the United States Aids to
Navigation System. This proposed
merger would eliminate distinctions
between these two systems and create
safer, less confusing waterways.

DATES: Comments are requested by
February 23, 1998.

ADDRESSES: You may mail comments to
the Docket Management Facility,
[USCG-97-3112], U.S. Department of
Transportation, Room PL-401, 400
Seventh Street SW., Washington, DC
20590-0001, or deliver them to room
PL-401, located on the Plaza Level of
the Nassif Building at the same address
between 10 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The telephone number is (202) 366—
9329.

The Docket Management Facility
maintains the public docket for this
rulemaking. Comments, and documents
as indicated in this preamble, will
become part of this docket and will be
available for inspection or copying at
room PL—401, located on the Plaza Level
of the Nassif Building at the above
address between 9:30 a.m. and 2 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Paulette Twine, Chief, Documentary
Services Division, U.S. Department of
Transportation, telephone (202) 366—
9329 or Dan Andrusiak, Short Range
Aids to Navigation Division, USCG
Headquarters, Telephone: (202) 267—-
0327.

SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages your
participation in this rulemaking by the
submission of written data, views, or
arguments. Your comments should
include your name and address, and
identify this rulemaking [USCG—-97-
3112] and the specific section of this
notice of proposed rulemaking to which
each comment applies, along with the
reason for each comment. Please submit
two copies of all comments and
attachments in an unbound format, no
larger than 8%2 by 11 inches, suitable for
copying and electronic filing to the DOT
Docket Management Facility at the
address under ADDRESSES. If you want
acknowledgment of receipt of your
comment, enclose a stamped, self-
addressed postcard or envelope.

The Coast Guard will consider all
comments received during the comment
period and may change this proposed
rule in view of the comments.

The Coast Guard plans no public
hearing. You may request a public
hearing by submitting a request to the
address under ADDRESSES. The request
should include the reasons a hearing
would be beneficial. If the Coast Guard
determines that the opportunity for oral
presentations will aid this rulemaking,
it will hold a public hearing at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

The Uniform State Waterways
Marking System (USWMS), 33 CFR
66.10, prescribes regulatory markers and
aids to navigation that may mark
navigable waters that the Commandant
designates as state waters in accordance
with 33 CFR 66.05-5. The USWMS may
also mark the non-navigable internal
waters of a state.

The United States Aids to Navigation
System (USATONS), 33 CFR 62,
prescribes regulatory markers and aids
to navigation that mark navigable waters
of the United States. Navigable waters,
defined by 33 CFR 2.02-25, include
territorial seas and internal waters that
have been or can be used for interstate
commerce, either by themselves or in
connection with other waterways.

Section 66.10-1(b), allows the use of
USATONS on state and non-navigable

internal waters, and many states already
use the USATONS instead of the
USWMS.

In 1992, the National Association of
State Boating Law Administrators
(NASBLA) passed a resolution
requesting that the Coast Guard:

1. Change the meaning of the red and
white striped buoy from the USWMS
meaning of obstruction to the
USATONS meaning of safewater;

2. Change the black USWMS buoy to
the green USATONS buoy, and

3. Use a phased-in implementation
period for these changes.

NASBLA requested these changes
because they believe the current
USWMS markings, which are different
from the USATONS markings, confuse
boaters and could cause casualties.

In 1993, NASBLA'’s Law Enforcement
& Uniform Boating Laws Committee
conducted a survey concerning the
differences between the USWMS and
the USATONS. The survey focused on
the red and white striped buoy and the
green versus black buoy. Of the 42 states
that responded to the survey, 11 states
indicated that they use the red and
white striped buoy as defined by the
USWMS, 15 states indicated that they
use the USWMS’s black buoy, and 35
states indicated that the USWMS should
reflect the same characteristics as the
USATONS.

On December 29, 1995, the Coast
Guard published an advanced notice of
proposed rulemaking (CGD 94-091) (60
FR 67345) to gauge public opinion
toward conforming the USWMS with
the USATONS. On March 27, 1996, a
notice of proposed rulemaking was
published (61 FR 13472) that, among
other things, proposed eliminating the
USWMS. The Coast Guard received
adverse comments from ten states. Many
of the comments stated concerns that
elimination of the USWMS would
eliminate regulatory markers and would
cause the states to bear the costs of
purchasing aids and revising boating
manuals. As a result of these comments,
the Coast Guard removed the proposal
to eliminate the USWMS from the final
rule. The Coast Guard then contacted
the NASBLA and each state that
commented and discussed their
concerns.

Apart from the two distinctions
explained above, a Coast Guard
comparison of the USWMS and the
USATONS showed that almost all of the
requirements of the USWMS are
contained in the USATONS. The
differences between the two systems
are:

1. The USMWS has the additional
requirement of orange bands on
regulatory buoys;
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2. The USWMS allows for lights on
mooring buoys whereas the USATONS
is silent; and,

3. The USWMS uses the cardinal
system of marking obstructions and the
USATONS uses the lateral system of
marking obstructions.

By adding to the USATONS the
requirement for orange bands on
regulatory buoys, by allowing lights on
mooring buoys, and by allowing a
phased-in implementation period for
the marking of obstructions with the
USATONS lateral system, the two
systems could be merged. The Coast
Guard proposes to make these changes
to the USATONS, provide a five year
phased-in implementation period, and
merge the USWMS into the USATONS.

If, however, you think that a different
phase-in period is necessary, please
submit a comment (see ADDRESSES)
explaining why a different phase-in
period is necessary and a proposed
length for this phase-in period.

Discussion of Proposed Rule

Regulatory and Information Markers

The USATONS provides a system for
regulatory markers nearly identical to
the USWMS. The only USWMS
requirement not prescribed by the
USATONS is that buoys have two
horizontal orange bands, one just above
the water line and one at the top of the
buoy. The Coast Guard proposes to
amend 33 CFR 62.33 to add the USWMS
requirement of two horizontal orange
bands to the USATONS.

Channel Markers

The USWMS black buoy would be
replaced, via a phased-in process, with
the green buoy required by the
USATONS. The phase-in process would
be linked to the aid’s lifecycle to avoid
unnecessary replacement costs to the
states.

Red-and-White Striped Buoy

The meaning of the red-and-white
striped buoy would change from the
USWMS “‘do not pass between the buoy
and the nearest shore” to the USATONS
“safewater all around.” Obstructions
now marked with the USWMS red-and-
white striped buoy could be marked, via
a phase-in process, with the USATONS’
sidemark prescribed in 33 CFR 62.25(b),
or with an isolated danger mark
prescribed in 33 CFR 62.29.

Cardinal Marks

In the USWMS, white buoys with a
red top band mean that the mariner can
pass safely south or west of the buoy,
and white buoys with a black top band
mean that the mariner can pass safely
north or east of the buoy. The

USATONS does not contain cardinal
marks, and areas presently marked with
these USWMS aids could be replaced
with the USATONS isolated danger
mark prescribed in 33 CFR 62.29, or a
side mark prescribed in 33 CFR
62.25(b).

Mooring Buoys

Unlike the USWMS, the USATONS is
silent on prescribing lights on mooring
buoys. The Coast Guard proposes to
amend 33 CFR 62.35 to allow for slow

flashing, white lights on mooring buoys.

Numbers, Letters, or Words on Markers

The guidance in the USATONS, 33
CFR 62.43 (a) & (b), is similar to that in
the USWMS 33 CFR 66.10-25, so the
merging of the two systems would not
affect numbers, letters, or words on
markers.

Reflectors and Retroreflective Materials

The USATONS guidance for the uses
of retroreflective material, 33 CFR
62.43(c), is less restrictive than the
USWMS guidance found in 33 CFR
66.10-30, so the merger would not
require a change in the use of reflectors
or retroflective material.

Navigation Lights

The USATONS requirements for the
use of navigation lights, 33 CFR 62.45,
is similar to that of the USWMS found
in 33 CFR 66.10-35, so the merger
would not affect the use of navigation
lights.

Size, Shape, Material, and Construction
of Markers

No specific guidance for size, shape,
material and construction of markers
exists in the USATONS. The USWMS
wording on these items, found in 33
CFR 66.10-20, is not necessary and is
not proposed for insertion into the
USATONS.

Ownership Identification

The USWMS, in 33 CFR 66.10-40,
allows for the discretionary use of
ownership identification on aids to
navigation. The USATONS does not

prohibit use of ownership identification.

Ownership identification, however,
should not be placed on an aid in a way
that would change the meaning of the
aid to navigation. The Coast Guard
proposes to add a section to the
USATONS starting language to this
effect.

Changes to 33 CFR Subpart 66.05

The merging of the USWMS with the
USATONS would also require
conforming editorial corrections to
Subpart 66.05 entitled, ‘‘State Aids to

Navigation,” to reflect the proposed
changes.

Changes to 33 CFR Subpart 66.10

Sections 66.10-5, 66.10-10, 66.10-20,
66.10-25, 66.10-30, 66.10-40, and
66.10-45 are proposed for removal
because the provisions of these sections
are contained in the USATONS, or are
proposed for insertion into the
USATONS.

The only sections that will remain in
subpart 66.10 will be the general
section, the aids to navigation section,
and that portion of the navigation lights
section which refers to lights on
cardinal marks. These sections may be
used until the end of the five year
implementation period.

General, Section 66.10-1

This section will be revised to reflect
the merger of the two systems, the five
year implementation period, and to
remove references to deleted sections.

Aids to Navigation, Section 66.10-15

This section provides information
concerning the marking of channels and
the cardinal system of marking, and as
such will remain until the end of the
phase-in period.

Regulatory Evaluation

This proposal is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. It has not been reviewed by the
Office of Management and Budget under
that Order. It is not significant under
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979).

The Coast Guard expects the
economic impact of this proposal to be
so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. Merging the
USWMS with the USATONS, via a
phased-in implementation period, will
not impose an increased monetary
burden on the States currently using the
USWMS. There is currently no price
difference between aids with the
USWMS markings and aids with
USATONS markings. Further, because
the replacement of the aid is linked to
its lifecycle, purchase of a USATON aid
is not required until the end of the
USWMS aid’s lifecycle, any additional
costs are eliminated.

Consequently, the Coast Guard
believes that this rulemaking will not
impose any additional costs on the
states. If, however, you believe that this
proposal will have an economic impact,
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please submit a comment (see
ADDRESSES) explaining why you think
this proposal will have economic
impact, and explain any alternatives
you believe would eliminate the
economic impact of this proposal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
considers whether this proposal, if
adopted, will have a significant impact
on a substantial number of small
entities. “Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations less than 50,000.

The USWMS is a system that
regulates state aids to navigation.
Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this proposal,
if adopted, will not have a significant
economic impact on a substantial
number of small entities. If, however,
you think that your business or
organization qualifies as a small entity
and that this proposal would have a
significant economic impact on your
business or organization, please submit
a comment (see ADDRESSES) explaining
why you think it qualifies and in what
way and to what degree this proposal
would economically affect it.

Assistance for Small Entities

In accordance with section 213(a) of
the Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121), the Coast Guard wants to
assist small entities in understanding
this proposed rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
your small business or organization is
affected by this rule and you have
guestions concerning its provisions or
options for compliance, please contact
Mr. Dan Andrusiak, Short Range Aids to
Navigation Division, USCG
Headquarters, Telephone: (202) 267—
0327.

Collection of Information

This proposal contains no increase in
collection-of-information requirements
under the Paperwork Reduction Act (44
U.S.C. 3501-3520).

Federalism

The Coast Guard has analyzed this
proposal under the principles and
criteria contained in Executive Order
12612 and has determined that this
proposal does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
Pursuant to 14 U.S.C. 85, the Coast

Guard, as delegated by the Secretary,
Department of Transportation, has
responsibility to create all regulations
concerning aids to navigation for all
waters subject to the jurisdiction of the
United States. This proposal does not
affect the states ability to prescribe
regulations for its own internal non-
navigable waters.

Environment

The Coast Guard considered the
environmental impact of this proposal
and concluded that, under paragraph
2.B.2.e(23), (34)(a), and (34)(i) of
Commandant Instruction M16475.1B,
this proposal is categorically excluded
from further environmental
documentation. Merging the USWMS
with the USATONS would have no
environmental implications. A
Categorical Exclusion Determination is
available in the rulemaking docket for
inspection or copying where indicated
under ADDRESSES.

List of Subjects

33 CFR Part 62
Navigation (water).

33 CFR part 66

Intergovernmental relations,
Navigation (water). For the reasons set
out in the preamble, the Coast Guard
proposes to amend 33 CFR parts 62 and
66 as follows:

PART 62—UNITED STATES AIDS TO
NAVIGATION SYSTEM

1. The authority citation for part 62
continues to read as follows:

Authority: 14 U.S.C. 85; 33 U.S.C. 1233; 43
U.S.C. 1333; 49 CFR 1.46.

§62.1 [Amended]

2.1In §62.1, redesignate paragraph (b)
as paragraph (b)(1), and add a paragraph
(b)(2) to read as follows:

§62.1 Purpose.
*

* * * *

(b) * X *

(2) The regulations found in 33 CFR
subpart 66.10 expire on [Insert date five
years from the date of publication in the
Federal Register of the final rule.], at
which time the provisions of this part
will apply.
* *

* * *

§62.21 [Amended]

3.In §62.21(a), add after the words
“The navigable waters of the United
States”, the words *, and non-navigable
state waters after [Insert date 5 years
from publication in the Federal Register
of the final rule.],”

4. In 862.33, redesignate the
introductory text as paragraph (a),

redesignate existing paragraphs (a)
through (d) as (a)(1) to (a)(4), and add a
new paragraph (b) to read as follows:

§62.33 Information and regulatory marks.
* * * * *

(b) When a buoy is used as an
information or regulatory mark it shall
be white with two horizontal orange
bands of international orange placed
completely around the buoy
circumference. One band shall be at the
top of the buoy body, with a second
band placed just above the waterline of
the buoy so that both bands are clearly
visible.

§62.35 [Amended]

5. In §62.35 add the following words
to the end of the text: “Lighted mooring
buoys may display a slow flashing white
light.”

6. Add §62.54 to Supart B to read as
follows:

§62.54 Ownership identification.

Ownership identification on private
or state aids to navigation is permitted
so long as it does not change or hinder
an understanding of the meaning of the
aid to navigation.

PART 66—PRIVATE AIDS TO
NAVIGATION

7. The authority citation for part 66
continues to read as follows:

Authority: 14 U.S.C. 83, 85; 43 U.S.C.
1333; 49 CFR 1.46.

§66.01-10 [Amended]

8. In §66.01-10 delete paragraph (b)
and remove the paragraph designation
(a).

9. Revise §66,05-1 to read as follows:

§66.05-1 Purpose.

The purpose of the regulations in this
subpart is to prescribe the conditions
under which state governments may
regulate aids to navigation owned by
state or local governments, or private
parties. With the exception of the
provisions of subpart 66.10, which are
valid until [Insert date five years from
date of publication in the Federal
Register of the final rule.], aids to
navigation must be in accordance with
the United States Aids to Navigation
System in part 62 of this subchapter.

10. In §66.05-5, revise the section
heading and paragraph (b) to read as
follows:

§66.05-5 Definitions.
* * * * *

(b) The term Uniform State Waterway
Marking System (USWMS) means the
system of private aids to navigation
which may be operated in State waters.
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Subpart 66.10, which describes the
USWMS, expires on [Insert date five
years from the date of publication in the
Federal Register of the final rule.].

* * * * *

§66.05-20(c)(3) [Amended]

11. In §66.05-20(c)(3) add to the
beginning of the paragraph the words “If
prior to [Insert date five years from the
date of publication in the Federal
Register of the final rule.],” and
uncapitalized the word ‘““Specification”.

12. Revise §66.10-1 to read as
follows:

§66.10-1 General.

(a) Until [Insert date five years from
date of publication in the Federal
Register of the final rule.], the Uniform
State Waterway Marking System’s
(USWMS) aids to navigation provisions
for marking channels and obstructions
may be used in those navigable waters
of the U.S. that have been designated as
state waters for private aids to
navigation and in those internal waters
that are non-navigable waters of the U.S.
All other provisions for the use of
regulatory markers and other aids to
navigation shall be in accordance with
the United States Aid to Navigation
System, described in part 62 of this
subchapter.

(b) The USATONS may be used in all
U.S. waters under state jurisdiction,
including non-navigable state waters.

§66.10-5 [Removed]
13. Remove §66.10-5.

§66.10-10 [Removed]
14. Remove §66.10-10.

§66.10-20 [Removed]
15. Remove §66.10-20.

§66.10-25 [Removed]
16. Remove §66.10-25.

§66.10-30 [Removed]

17. Remove §66.10-30.
18. Revise §66.10-35 to read as
follows:

§66.10-35 Navigation lights.

(a) A red light shall only be used on
a solid colored red buoy. A green light
shall only be used on a solid colored
black or a solid colored green buoy.
White lights shall be used for all system
buoy other buoys. When a light is used
on a cardinal or a vertically stripped
white and red buoy it shall always to
quick flashing.

(b) [Reserved]

§66.10-40 [Removed]
18. Remove §66.10—40.

§66.10-45 [Removed]
19. Remove §66.10-45.

Dated: December 17, 1997.
Ernest R. Riutta,

Rear Admiral, U.S. Coast Guard, Assistant
Commandant for Operations.

[FR Doc. 97-33466 Filed 12—-22-97; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[IL158b; FRL-5900-4]

Approval and Promulgation of
Implementation Plan; lllinois

AGENCY: United States Environmental
Protection Agency (USEPA).

ACTION: Proposed rule.

SUMMARY: The USEPA proposes to
approve a revision to the Illinois State
Implementation Plan (SIP) for the
general conformity rules. The general
conformity SIP revisions enable the
State of Illinois to implement the
Federal general conformity
requirements in the nonattainment and
maintenance areas at the State or local
level in accordance with 40 CFR part 93,
subpart B—Determining Conformity of
General Federal Actions to State or
Federal Implementation Plans.

DATES: Written comments on this
proposed action must be received by
January 22, 1998.

ADDRESSES: Written comments should
be sent to: J. EImer Bortzer, Chief,
Regulation Development Section, Air
Programs Branch, (AR-18J), USEPA,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604—-3590.

Copies of the request and the
USEPA's analysis are available for
inspection at the following address:
(Please telephone Patricia Morris at
(312) 353-8656 before visiting the
Region 5 office.) USEPA, Region 5, Air
and Radiation Division, 77 West Jackson
Boulevard, Chicago, Illinois 60604—
3590.

FOR FURTHER INFORMATION CONTACT:
Patricia Morris (312) 353—-8656.
SUPPLEMENTARY INFORMATION: For
additional information, see the Direct
Final rule which is located in the Rules
section of this Federal Register.

Authority: 42 U.S.C. 7401 et seq.

Dated: December 5, 1997.

Michelle D. Jordan,

Acting Regional Administrator, Region V.
[FR Doc. 97-33323 Filed 12-22-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA179-0052b; FRL-5911-3]

Approval and Promulgation of State
Implementation Plans; California State

Implementation Plan Revision, Mojave
Desert Air Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the California State
Implementation Plan (SIP) which
concern the control of volatile organic
compound (VOC) emissions from
miscellaneous metal parts and products
coating industry. The intended effect of
proposing approval of Mojave Desert Air
Quality Management District Rule 1115
is to regulate emissions of VOCs in
accordance with the requirements of the
Clean Air Act, as amended in 1990
(CAA or the Act). In the Final Rules
section of this Federal Register, the EPA
is approving the state’s SIP revision as

a direct final rule without prior proposal
because the Agency views this as a
noncontroversial revision amendment
and anticipates no adverse comments. A
detailed rationale for this approval is set
forth in the direct final rule. If no
adverse comments are received in
response to this proposed rule, no
further activity is contemplated in
relation to this rule. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. The EPA will not
institute a second comment period on
this document. Any parties interested in
commenting on this action should do so
at this time.

DATES: Comments on this proposed rule
must be received in writing by January
22, 1998.

ADDRESSES: Written comments on this
action should be addressed to: Andrew
Steckel, Rulemaking Office (AIR-4), Air
Division, U.S. Environmental Protection
Agency, Region 9, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Copies of the rule revisions and EPA’s
evaluation report of each rule are
available for public inspection at EPA’s
Region 9 office during normal business
hours. Copies of the submitted rule
revision is also available for inspection
at the following locations:

Mojave Desert Air Quality Management

District, 15428 Civic Drive, Suite 200,

Victorville, CA 92392
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California Air Resources Board,
Stationary Source Divison, Rule
Evaluation Section, 2020 “L" Street,
Sacramento, CA 95812.

FOR FURTHER INFORMATION CONTACT:

Jerald S. Wamsley, Rulemaking Office

(Air-4), Air Division, U.S.

Environmental Protection Agency,

Region 9, 75 Hawthorne Street, San

Francisco, CA 94105-3901, Telephone:

(415) 744-1226.

SUPPLEMENTARY INFORMATION: This

document concerns Mojave Desert Air

Quality Management District Rule 1115,

Miscellaneous, Metal Part and Products

Coating Operations, submitted to EPA

onJuly 23, 1996 by the California Air

Resources Board. For further

information, please see the information

provided in the Direct Final action that
is located in the Rules Section of this

Federal Register.

Authority: 42 U.S.C. 7401-7671q.
Dated: September 27, 1997.
Felicia Marcus,
Regional Administrator.
[FR Doc. 97-33318 Filed 12-22-97; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CO-44-1-6866(b); FRL-5930-2]

Clean Air Act Approval and
Promulgation of State Implementation
Plan for Colorado; Carbon Monoxide
Contingency Measures for Colorado
Springs and Fort Collins

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revisions submitted by the State of
Colorado with a letter dated February
18, 1994. This submittal addresses the
Federal Clean Air Act requirement to
submit contingency measures for carbon
monoxide (CO) for the Colorado Springs
and Fort Collins areas in Colorado
designated as nonattainment for the CO
National Ambient Air Quality Standards
(NAAQS).

In the Final Rules Section of this
Federal Register, the EPA is approving
the State’s SIP revision as a direct final
rule without prior proposal because the
Agency views this as a noncontroversial
revision amendment and anticipates no
adverse comments. The rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this proposed

rule, no further activity is contemplated
in relation to this rule. If the EPA
receives adverse comments, the direct
final rule will be withdrawn, and all
public comments received during the
30-day comment period set forth below
will be addressed in a subsequent final
rule based on this proposed rule. Any
parties interested in commenting on this
action should do so at this time.

DATES: Comments on this proposed rule
must be received in writing by January
22,1998.

ADDRESSES: Written comments on this
action should be addressed to Jeff Houk
at the EPA Regional Office listed below.
Copies of the State’s submittal and
documents relevant to this proposed
rule are available for inspection during
normal business hours at the following
location: Air Programs, Environmental
Protection Agency, Region VIII, 999
18th Street, Suite 500, Denver, Colorado
80202-2405.

FOR FURTHER INFORMATION CONTACT: Jeff
Houk at (303) 312—-6446.
SUPPLEMENTARY INFORMATION: See the
information provided in the Direct Final
action which is located in the Rules
Section of this Federal Register.

Dated: September 28, 1995.

Editorial note: This document was
received at the Office of the Federal Register
December 17, 1997.

Jack W. McGraw,

Acting Regional Administrator, Region VIII.
[FR Doc. 97-33319 Filed 12—22-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 144 and 146
[FRL-5939-1]

Federal Register Notice of
Stakeholders Meeting on Revisions to
the Underground Injection Control
Regulations for Class V Injection Wells

AGENCY: Environmental Protection
Agency.

ACTION: Announcement of stakeholders
meetings.

SUMMARY: The U.S. Environmental
Protection Agency (EPA) will hold
public meetings on January 20, 1998 in
Washington, DC and January 27 in
Chicago, IL. The purpose of these
meetings will be to gather information
and collect opinions from parties who
will be affected by or are otherwise
interested in the Revisions to the
Underground Injection Control (UIC)
Regulations for Class V Injection Wells.
Typically, Class V wells are shallow

wells which inject a variety of fluids
directly below the land surface. The
Class V wells under consideration for
new requirements include motor vehicle
waste disposal wells, cesspools, and
industrial waste disposal wells in
ground water-based source water
protection areas. EPA will consider the
comments and views expressed in these
meetings in developing the proposed
regulation. EPA is especially interested
in seeking input from small entities and
small entity representatives. EPA
encourages the full participation of all
stakeholders throughout this process.
DATES: The stakeholder meetings
regarding the Revisions to the
Underground Injection Control
Regulations for Class V Injection Wells
will be held on:

1. January 20, 1998, 9:30 a.m. to 3:30
p-m. EST in Washington, DC

2. January 27, 1998, 9:30 am to 3:30
pm EST in Chicago, IL
ADDRESSES: To register for the meeting,
please contact the EPA Safe Drinking
Water Hotline at 1-800-426-4791, or
Jennifer Greenamoyer of EPA’s Office of
Ground Water and Drinking Water at
(202) 260-7829. Participants registering
in advance will be mailed a packet of
materials before the meeting. Interested
parties who cannot attend the meeting
in person may participate via
conference call and should register with
the Safe Drinking Water Hotline.
Conference lines will be allocated on
the basis of first-reserved, first served.
Members of the public who cannot
participate via conference call or in
person may submit comments in writing
by January 30, 1998 to Jennifer
Greenamoyer, U.S. Environmental
Protection Agency, 401 M Street, S.W.
(4606), Washington, DC 20460 or E-mail
to
greenamoyer.jennifer@epamail.epa.gov.
The stakeholder meetings will be held
in the following locations:

1. Washington Information Center,
401 M Street, S.W., Room 3,
Washington, DC 20460

2. EPA, Region V, Ralph Metcalfe
Federal Building, Lake Michigan Room
(12th Floor), 77 West Jackson Blvd.,
Chicago, IL 60604
FOR FURTHER INFORMATION CONTACT: For
general information on meeting
logistics, please contact the Safe
Drinking Water Hotline at 1-800-426—
4791. For information on the activities
related to this rulemaking, contact:
Jennifer Greenamoyer, U.S. EPA at (202)
260-7829.

SUPPLEMENTARY INFORMATION: The
Environmental Protection Agency is
developing revisions to the
Underground Injection Control
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Regulations for Class V Injection Wells
(40 CFR parts 144 and 146) to address
the risk posed by Class V injection wells
to drinking water supplies. EPA is
considering changes to the Class V
Underground Injection Control
regulations that would add new
requirements for relatively high-risk
Class V wells in areas near drinking
water supplies. Under consideration is a
ban on Class V motor vehicle waste
disposal wells and large-capacity
cesspools located in ground water-based
source water protection areas being
delineated by States under the 1996
Amendments to the Safe Drinking Water
Act. In addition, fluids released in Class
V industrial waste disposal wells in
ground water-based source water
protection areas could be required to
meet certain standards of quality.

EPA is considering proposing these
new requirements because available
information shows that Class V motor
vehicle waste disposal wells, cesspools,
and industrial waste disposal wells pose
a high risk of ground water
contamination. Targeting the
requirements to those wells near ground
water-based drinking water supplies
would achieve substantial protection of
underground sources of drinking water.
The rule addressed in this notification
is being developed in response to a
January 28, 1997 consent decree with
the Sierra Club Legal Defense Fund and
has a court deadline of June 18, 1997 for
proposal and July 31, 1999 for final.
Elizabeth Fellows,

Acting Director, Office of Ground Water and
Drinking Water.

[FR Doc. 97-33325 Filed 12—-22-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 799

[OPPTS-42198A; FRL-5762-9]

RIN 2070-AC76

Testing Consent Order and Export

Notification Requirements for 1,1,2-
Trichloroethane

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: On June 26, 1996, EPA
proposed a test rule under section 4(a)
of the Toxic Substances Control Act
(TSCA) to require manufacturers and
processors of 21 hazardous air
pollutants (HAPS) to test these
substances for certain health effects.
Included as one of these chemical

substances was 1,1,2-trichloroethane
(CAS No. 79-00-5). EPA invited the
submission of proposals for enforceable
consent agreements (ECAs) for
pharmacokinetics testing of the HAPs
chemicals and received a proposal for
testing 1,1,2-trichloroethane from the
HAP Task Force. In a previous
document EPA solicited interested
parties to monitor or participate in
negotiations on an ECA for 1,1,2-
trichloroethane. EPA is proposing that if
an ECA is successfully concluded for
1,1,2-trichloroethane, then the
subsequent publication of the TSCA
section 4 testing consent order (Order)
in the Federal Register would add 1,1,2-
trichloroethane to the table of testing
consent orders for substances and
mixtures with Chemical Abstract
Service Registry Numbers. As a result of
the proposed addition of 1,1,2-
trichloroethane, all exporters of 1,1,2-
trichloroethane, including persons who
do not sign the ECA, would be subject
to export notification requirements
under section 12(b) of TSCA.

DATES: Written comments on this
proposed rule must be received by EPA
on or before January 27, 1998.
ADDRESSES: Each comment must bear
the docket control number, OPPTS—
42198A. All comments should be sent
in triplicate to: OPPT Document Control
Officer (7407), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 401 M St., SW., Rm.
G-099, East Tower, Washington, DC
20460.

Comments and data may also be
submitted electronically to:
oppt.ncic@epamail.epa.gov. following
the instructions under Unit IV. of this
document. No Confidential Business
Information (CBI) should be submitted
through e-mail.

All comments which contain
information claimed as CBI must be
clearly marked as such. Three sanitized
copies of any comments containing
information claimed as CBI must also be
submitted and will be placed in the
public record for this document.
Persons submitting information any
portion of which they believe is entitled
to treatment as CBI by EPA must assert
a business confidentiality claim in
accordance with 40 CFR 2.203(b) for
each such portion. This claim must be
made at the time that the information is
submitted to EPA. If a submitter does
not assert a confidentiality claim at the
time of submission, EPA will make the
information available to the public
without further notice to the submitter.
FOR FURTHER INFORMATION CONTACT: For
additional information: Susan B. Hazen,
Director, Environmental Assistance

Division (7408), Rm. ET-543B, Office of
Pollution Prevention and Toxics,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460;
telephone: (202) 554-1404, TDD: (202)
554-0551; e-mail address: TSCA-
Hotline@epamail.epa.gov.

For technical information: Richard W.
Leukroth, Jr., Project Manager, Chemical
Information and Testing Branch (7405),
Office of Pollution Prevention and
Toxics, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460; telephone: (202) 260-0321; e-
mail address:
leukroth.rich@epamail.epa.gov.
SUPPLEMENTARY INFORMATION:

l. Electronic Availability

Internet: Electronic copies of this
document and various support
documents are available from the EPA
Home Page at the Federal Register
—Environmental Documents entry for
this document under ‘““Laws and
Regulations” (http://www.epa.gov/
fedrgstr/EPA-TOX/1997/).

11. Development of Enforceable Consent
Agreement for 1,1,2-Trichloroethane

1,1,2-Trichloroethane was one of the
chemicals proposed for health effects
testing in a proposed HAPs test rule
under section 4(a) of TSCA in the
Federal Register of June 26, 1996 (61 FR
33178) (FRL—-4869-1). In the proposed
HAPs test rule, EPA invited the
submission of proposals for
pharmacokinetics (PK) testing for the
chemicals included in the proposed
HAPs test rule. These proposals could
provide the basis for negotiation of
ECAs, which, if successfully concluded,
would be incorporated into Orders. The
PK studies would be used to conduct
route-to-route extrapolation of toxicity
data from routes other than inhalation to
predict the effects of inhalation
exposure, as an alternative to testing
proposed under the HAPs test rule. A
proposal for PK testing for 1,1,2-
trichloroethane was submitted by the
HAP Task Force to EPA on November
25, 1996. The Agency reviewed this
alternative testing proposal and
prepared a preliminary technical
analysis of the proposal which it sent to
the HAP Task Force on June 26, 1997.
The HAP Task Force responded on July
31, 1997, that it has a continued interest
in pursuing the ECA process for 1,1,2-
trichloroethane. EPA has decided to
proceed with the ECA process for 1,1,2-
trichloroethane. EPA has published a
document soliciting interested parties to
monitor or participate in negotiations on
an ECA for PK testing of 1,1,2-
trichloroethane in the Federal Register
of December 19, 1997. The procedures
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for ECA negotiations are described at 40
CFR 790.22(b).

If the ECA for 1,1,2-trichloroethane is
successfully concluded, and an Order is
published in the Federal Register,
testing to develop needed data would be
required of those persons that have
signed the agreement. Section 12(b) of
TSCA provides that if any person
exports or intends to export to a foreign
country a chemical substance or mixture
for which the submission of data is
required under section 4 of TSCA, that
person shall notify EPA of this export or
intent to export. This requirement
applies to data obtained from either a
test rule or an ECA and Order under the
authority of section 4 of TSCA. EPA
intends the ECA to include the export
notification requirements of section
12(b) of TSCA, codified at 40 CFR part
707, subpart D.

I11. Publication of Testing Consent
Order

EPA is proposing that if an ECA is
successfully concluded for 1,1,2-
trichloroethane, the publication of the
Order in the Federal Register would
add 1,1,2-trichloroethane to the table in
40 CFR 799.5000, Testing consent
orders for substances and mixtures with
Chemical Abstract Service Registry
Numbers.

Exporters of chemicals listed at 40
CFR 799.5000 are required under 40
CFR 799.19, Chemical imports and
exports, to comply with the export
notification requirements of 40 CFR part
707, subpart D. This proposed rule,
when finalized, would amend
§799.5000, and, in accordance with 40
CFR 799.19, all exporters of 1,1,2-
trichloroethane, including persons who
do not sign the ECA, would be subject
to export notification requirements
under 40 CFR part 707, subpart D.

Under 40 CFR 707.65(a)(2)(ii), a
person who exports or intends to export
for the first time to a particular foreign
country a chemical subject to TSCA
section 4 data requirements must submit
a one-time notice to EPA identifying the
chemical and country of import. A
single notice can cover multiple
chemicals and multiple countries. If
additional importing countries are
subsequently added, additional export
notices must be submitted to EPA. Other
procedures for submitting export
notifications to EPA are described in 40
CFR 707.65.

Under 40 CFR 707.67, the contents of
the export notification from the exporter
or intended exporter to EPA shall
include:

1. The name of the chemical (i.e., in
this case, 1,1,2-trichloroethane).

2. The name and address of the
exporter.

3. The country(ies) of import.

4. The date(s) of export or intended
export.

5. The section of TSCA under which
EPA has taken action (i.e., in this case,
section 4 of TSCA).

Following receipt of the 12(b)
notification from the exporter or
intended exporter, under 40 CFR
707.70, EPA will provide notice of the
export or intended export to the affected
foreign government(s).

IV. Public Record and Electronic
Submissions

The official record for this
rulemaking, including the public
version, that does not include any
information claimed as CBI, has been
established for this rulemaking under
docket control number OPPTS—42198A.
The public version of this record is
available for inspection from 12 noon to
4 p.m., Monday through Friday,
excluding legal holidays. The public
record is located in the TSCA
Nonconfidential Information Center,
Rm. NE B-607, 401 M St., SW.,
Washington, DC 20460.

Electronic comments can be sent
directly to EPA at:

oppt.ncic@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Comments and data will
also be accepted on disks in
WordPerfect 5.1/6.1 or ASCI| file
format. All comments and data in
electronic form must be identified by
the docket control number, OPPTS—
42198A. Electronic comments on this
proposed rule may be filed online at
many Federal Depository Libraries.

V. Regulatory Assessment
Requirements

A. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 601 et seq., EPA does not
believe that the impacts of this proposed
rule constitute a significant economic
impact on small entities.

Export regulations promulgated
pursuant to section 12(b) of TSCA—40
CFR part 707, subpart D—require only
a one-time notification to each foreign
country of export for each chemical for
which data are required under section 4
of TSCA. In an analysis of the economic
impacts of the July 27, 1993,
amendment to the rules implementing
section 12(b) of TSCA (58 FR 40238),
EPA estimated that the one-time cost of
preparing and submitting the TSCA
section 12(b) notification was $62.60.

See U.S. EPA, “Economic Analysis in
Support of the Final Rule to Amend
Rule Promulgated Under TSCA Section
12(b),” OPPT/ETD/RIB, June 1992,
contained in the record for the HAPs
rulemaking (OPPTS-42187). Inflated
through the last quarter of 1996 using
the Consumer Price Index, the current
cost is estimated to be $69.56. Although
data available to EPA regarding export
shipments of the HAPs chemicals are
limited, a small exporter would have to
have annual revenues below $6,956 per
chemical/country combination in order
to be impacted at a 1% or greater level.
For example, a small exporter filing 3
notifications per year would have to
have annual sales revenues below
$20,868 (3 x $6,956) in order to be
classified as impacted at the greater than
1% level. EPA believes that it is
reasonable to assume that few, if any,
small exporters would file sufficient
export notifications to be impacted at or
above the 1% level. Based on this, the
export notification requirements
triggered by the ECA for 1,1,2-
trichloroethane would be unlikely to
have a significant economic impact on
small exporters. Because EPA has
concluded that there is no significant
impact on small exporters, the Agency
does not need to determine the number
or size of the entities that would be
impacted at a 1% or greater level.

Therefore, the Agency certifies that
this proposed rule, if finalized, would
not have a significant economic impact
on small entities.

B. Executive Order 12866; Executive
Order 12898; Executive Order 13045

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
rule is not a “significant regulatory
action” subject to review by the Office
of Management and Budget (OMB). It
does not involve special considerations
of environmental-justice related issues
as required by Executive Order 12898
(59 FR 7629, February 16, 1994), nor
raise any issues regarding children’s
environmental-health risks under
Executive Order 13045 (62 FR 1985,
April 23, 1997) because the Executive
order does not apply to actions expected
to have an economic impact of less than
$100 million.

C. Paperwork Reduction Act

An agency may not conduct or
sponsor, and a person is not required to
respond to, an information collection
request unless it displays a currently
valid control number assigned by OMB.
The OMB control numbers for EPA’s
regulations are listed in 40 CFR part 9.
The information collection requirements
related to this action have already been
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approved by OMB pursuant to the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., under OMB control
number 2070-0030 (EPA ICR No. 0795).
The public reporting burden for the
collection of information is estimated to
average 0.55 hours per response.

D. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
104-4, establishes requirements for
Federal agencies to assess the effects of
certain regulatory actions on State,
local, and tribal governments and the
private sector, and to seek input from
State, local, and tribal governments on
certain regulatory actions. EPA has
determined that this action does not
contain a Federal mandate that may
result in expenditures of $100 million or
more for State, local, and tribal

governments, in the aggregate, or the
private sector in any 1 year. Therefore,
this action is not subject to the
requirements of sections 202 and 205 of
UMRA. The requirements of sections
203 and 204 of UMRA which relate to
regulatory requirements that might
significantly or uniquely affect small
governments and to regulatory
proposals that contain a significant
Federal intergovernmental mandate,
respectively, also do not apply to this
proposed rule because the rule would
only affect the private sector, i.e., those
companies that test chemicals.

List of Subjects in 40 CFR Part 799

Environmental protection, Chemicals,
Exports, Hazardous substances, Health,
Laboratories, Reporting and
recordkeeping requirements.

Dated: December 16, 1997.
Lynn R. Goldman,

Assistant Administrator for Prevention,

Pesticides and Toxic Substances.
Therefore, it is proposed that 40 CFR

chapter | be amended as follows:

PART 799—[AMENDED]

1. The authority citation for part 799
would continue to read as follows:
Authority: 15 U.S.C. 2603, 2611, 2625.

2. Section 799.5000 is amended by
adding 1,1,2-trichloroethane to the table
in CAS number order to read as follows:

§799.5000 Testing consent orders for
substances and mixtures with Chemical
Abstract Service Registry Numbers.

* * * *
*

CAS Number Substance or mixture name Testing FR Publication Date
* * * * * * *
79-00-5 1,1,2-Trichloroethane .................... Health effects ..o, [Insert date of final rule].
* * * * * * *
* * * * *

[FR Doc. 97-33449 Filed 12-22-97; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 799
[OPPTS-42197A; FRL-5762-8]
RIN 2070-AC76

Testing Consent Order and Export
Notification Requirements for Ethylene
Dichloride

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: On June 26, 1996, EPA
proposed a test rule under section 4(a)
of the Toxic Substances Control Act
(TSCA) to require manufacturers and
processors of 21 hazardous air
pollutants (HAPS) to test these
substances for certain health effects.
Included as one of these chemical
substances was ethylene dichloride
(CAS No. 107-06-2). EPA invited the
submission of proposals for enforceable
consent agreements (ECAS) for
pharmacokinetics testing of the HAPs
chemicals and received a proposal for

testing ethylene dichloride from the
HAP Task Force. In a previous
document published EPA has solicited
interested parties to monitor or
participate in negotiations on an ECA
for ethylene dichloride. EPA is
proposing that if an ECA is successfully
concluded for ethylene dichloride, then
the subsequent publication of the TSCA
section 4 testing consent order (Order)
in the Federal Register would add
ethylene dichloride to the table of
testing consent orders for substances
and mixtures with Chemical Abstract
Service Registry Numbers. As a result of
the proposed addition of ethylene
dichloride, all exporters of ethylene
dichloride, including persons who do
not sign the ECA, would be subject to
export notification requirements under
section 12(b) of TSCA.
DATES: Written comments on this
proposed rule must be received by EPA
on or before January 27, 1998.
ADDRESSES: Each comment must bear
the docket control number, OPPTS—
42197A. All comments should be sent
in triplicate to: OPPT Document Control
Officer (7407), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 401 M St., SW., Rm.
G-099, East Tower, Washington, DC
20460.

Comments and data may also be
submitted electronically to:

oppt.ncic@epamail.epa.gov. following
the instructions under Unit 1V. of this
document. No Confidential Business
Information (CBI) should be submitted
through e-mail.

All comments which contain
information claimed as CBI must be
clearly marked as such. Three sanitized
copies of any comments containing
information claimed as CBI must also be
submitted and will be placed in the
public record for this document.
Persons submitting information any
portion of which they believe is entitled
to treatment as CBI by EPA must assert
a business confidentiality claim in
accordance with 40 CFR 2.203(b) for
each such portion. This claim must be
made at the time that the information is
submitted to EPA. If a submitter does
not assert a confidentiality claim at the
time of submission, EPA will make the
information available to the public
without further notice to the submitter.

FOR FURTHER INFORMATION CONTACT: For
additional information: Susan B. Hazen,
Director, Environmental Assistance
Division (7408), Rm. ET-543B, Office of
Pollution Prevention and Toxics,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460;
telephone: (202) 554-1404, TDD: (202)
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554-0551; e-mail address: TSCA-
Hotline@epamail.epa.gov.

For technical information : Richard
W. Leukroth, Jr., Project Manager,
Chemical Information and Testing
Branch (7405), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460; telephone: (202)
260-0321; e-mail address:
leukroth.rich@epamail.epa.gov.
SUPPLEMENTARY INFORMATION:

l. Electronic Availability

Internet: Electronic copies of this
document and various support
documents are available from the EPA
Home Page at the Federal Register
—Environmental Documents entry for
this document under ‘““Laws and
Regulations” (http://www.epa.gov/
fedrgstr/EPA-TOX/1997/).

I1. Development of Enforceable Consent
Agreement for Ethylene Dichloride

Ethylene dichloride was one of the
chemicals proposed for health effects
testing in a proposed HAPs test rule
under section 4(a) of TSCA in the
Federal Register of June 26, 1996 (61 FR
33178) (FRL-4869-1). In the proposed
HAPs test rule, EPA invited the
submission of proposals for
pharmacokinetics (PK) testing for the
chemicals included in the proposed
HAPs test rule. These proposals could
provide the basis for negotiation of
ECAs, which, if successfully concluded,
would be incorporated into Orders. The
PK studies would be used to conduct
route-to-route extrapolation of toxicity
data from routes other than inhalation to
predict the effects of inhalation
exposure, as an alternative to testing
proposed under the HAPs test rule. A
proposal for PK testing for ethylene
dichloride was submitted by the HAP
Task Force to EPA on November 25,
1996. The Agency reviewed this
alternative testing proposal and
prepared a preliminary technical
analysis of the proposal which it sent to
the HAP Task Force on June 26, 1997.
The HAP Task Force responded on July
31, 1997, that it has a continued interest
in pursuing the ECA process for
ethylene dichloride. EPA has decided to
proceed with the ECA process for
ethylene dichloride. EPA has published
a document soliciting interested parties
to monitor or participate in negotiations
on an ECA for PK testing of ethylene
dichloride in the Federal Register of
December 19, 1997. The procedures for
ECA negotiations are described at 40
CFR 790.22(b).

If the ECA for ethylene dichloride is
successfully concluded, and an Order is
published in the Federal Register,

testing to develop needed data would be
required of those persons that have
signed the agreement. Section 12(b) of
TSCA provides that if any person
exports or intends to export to a foreign
country a chemical substance or mixture
for which the submission of data is
required under section 4 of TSCA, that
person shall notify EPA of this export or
intent to export. This requirement
applies to data obtained from either a
test rule or an ECA and Order under the
authority of section 4 of TSCA. EPA
intends the ECA to include the export
notification requirements of section
12(b) of TSCA, codified at 40 CFR part
707, subpart D.

I11. Publication of Testing Consent
Order

EPA is proposing that if an ECA is
successfully concluded for ethylene
dichloride, the publication of the Order
in the Federal Register would add
ethylene dichloride to the table in 40
CFR 799.5000, Testing consent orders
for substances and mixtures with
Chemical Abstract Service Registry
Numbers.

Exporters of chemicals listed at 40
CFR 799.5000 are required under 40
CFR 799.19, Chemical imports and
exports, to comply with the export
notification requirements of 40 CFR part
707, subpart D. This proposed rule,
when finalized, would amend
§799.5000, and, in accordance with 40
CFR 799.19, all exporters of ethylene
dichloride, including persons who do
not sign the ECA, would be subject to
export notification requirements under
40 CFR part 707, subpart D.

Under 40 CFR 707.65(a)(2)(ii), a
person who exports or intends to export
for the first time to a particular foreign
country a chemical subject to TSCA
section 4 data requirements must submit
a one-time notice to EPA identifying the
chemical and country of import. A
single notice can cover multiple
chemicals and multiple countries. If
additional importing countries are
subsequently added, additional export
notices must be submitted to EPA. Other
procedures for submitting export
notifications to EPA are described in 40
CFR 707.65.

Under 40 CFR 707.67, the contents of
the export notification from the exporter
or intended exporter to EPA shall
include:

1. The name of the chemical (i.e., in
this case, ethylene dichloride).

2. The name and address of the
exporter.

3. The country(ies) of import.

4. The date(s) of export or intended
export.

5. The section of TSCA under which
EPA has taken action (i.e., in this case,
section 4 of TSCA).

Following receipt of the 12(b)
notification from the exporter or
intended exporter, under 40 CFR
707.70, EPA will provide notice of the
export or intended export to the affected
foreign government(s).

1V. Public Record and Electronic
Submissions

The official record for this
rulemaking, including the public
version, that does not include any
information claimed as CBI, has been
established for this rulemaking under
docket control number OPPTS-42197A.
The public version of this record is
available for inspection from 12 noon to
4 p.m., Monday through Friday,
excluding legal holidays. The public
record is located in the TSCA
Nonconfidential Information Center,
Rm. NE B-607, 401 M St., SW.,
Washington, DC 20460.

Electronic comments can be sent
directly to EPA at:

oppt.ncic@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Comments and data will
also be accepted on disks in
WordPerfect 5.1/6.1 or ASCII file
format. All comments and data in
electronic form must be identified by
the docket control number, OPPTS—-
42197A. Electronic comments on this
proposed rule may be filed online at
many Federal Depository Libraries.

V. Regulatory Assessment
Requirements

A. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 601 et seq., EPA does not
believe that the impacts of this proposed
rule constitute a significant economic
impact on small entities.

Export regulations promulgated
pursuant to section 12(b) of TSCA—40
CFR part 707, subpart D—require only
a one-time notification to each foreign
country of export for each chemical for
which data are required under section 4
of TSCA. In an analysis of the economic
impacts of the July 27, 1993,
amendment to the rules implementing
section 12(b) of TSCA (58 FR 40238),
EPA estimated that the one-time cost of
preparing and submitting the TSCA
section 12(b) notification was $62.60.
See U.S. EPA, “Economic Analysis in
Support of the Final Rule to Amend
Rule Promulgated Under TSCA Section
12(b),” OPPT/ETD/RIB, June 1992,
contained in the record for the HAPs
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rulemaking (OPPTS-42187). Inflated
through the last quarter of 1996 using
the Consumer Price Index, the current
cost is estimated to be $69.56. Although
data available to EPA regarding export
shipments of the HAPs chemicals are
limited, a small exporter would have to
have annual revenues below $6,956 per
chemical/country combination in order
to be impacted at a 1% or greater level.
For example, a small exporter filing 3
notifications per year would have to
have annual sales revenues below
$20,868 (3 x $6,956) in order to be
classified as impacted at the greater than
1% level. EPA believes that it is
reasonable to assume that few, if any,
small exporters would file sufficient
export notifications to be impacted at or
above the 1% level. Based on this, the
export notification requirements
triggered by the ECA for ethylene
dichloride would be unlikely to have a
significant economic impact on small
exporters. Because EPA has concluded
that there is no significant impact on
small exporters, the Agency does not
need to determine the number or size of
the entities that would be impacted at

a 1% or greater level.

Therefore, the Agency certifies that
this proposed rule, if finalized, would
not have a significant economic impact
on small entities.

B. Executive Order 12866; Executive
Order 12898; Executive Order 13045

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
rule is not a “significant regulatory
action” subject to review by the Office
of Management and Budget (OMB). It
does not involve special considerations

of environmental-justice related issues
as required by Executive Order 12898
(59 FR 7629, February 16, 1994), nor
raise any issues regarding children’s
environmental-health risks under
Executive Order 13045 (62 FR 1985,
April 23, 1997) because the Executive
order does not apply to actions expected
to have an economic impact of less than
$100 million.

C. Paperwork Reduction Act

An agency may not conduct or
sponsor, and a person is not required to
respond to, an information collection
request unless it displays a currently
valid control number assigned by OMB.
The OMB control numbers for EPA’s
regulations are listed in 40 CFR part 9.
The information collection requirements
related to this action have already been
approved by OMB pursuant to the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., under OMB control
number 2070-0030 (EPA ICR No. 0795).
The public reporting burden for the
collection of information is estimated to
average 0.55 hours per response.

D. Unfunded Mandates Reform Act

Title 11 of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
104-4, establishes requirements for
Federal agencies to assess the effects of
certain regulatory actions on State,
local, and tribal governments and the
private sector, and to seek input from
State, local, and tribal governments on
certain regulatory actions. EPA has
determined that this action does not
contain a Federal mandate that may
result in expenditures of $100 million or
more for State, local, and tribal

governments, in the aggregate, or the
private sector in any 1 year. Therefore,
this action is not subject to the
requirements of sections 202 and 205 of
UMRA. The requirements of sections
203 and 204 of UMRA which relate to
regulatory requirements that might
significantly or uniquely affect small
governments and to regulatory
proposals that contain a significant
Federal intergovernmental mandate,
respectively, also do not apply to this
proposed rule because the rule would
only affect the private sector, i.e., those
companies that test chemicals.

List of Subjects in 40 CFR Part 799

Environmental protection, Chemicals,
Exports, Hazardous substances, Health,
Laboratories, Reporting and
recordkeeping requirements.

Dated: December 16, 1997.
Lynn R. Goldman,
Assistant Administrator for Prevention,
Pesticides and Toxic Substances.

Therefore, it is proposed that 40 CFR
chapter | be amended as follows:

PART 799—[AMENDED]

1. The authority citation for part 799
would continue to read as follows:
Authority: 15 U.S.C. 2603, 2611, 2625.

2. Section 799.5000 is amended by
adding ethylene dichloride to the table
in CAS number order to read as follows:

§799.5000 Testing consent orders for
substances and mixtures with Chemical
Abstract Service Registry Numbers.

* * * * *

CAS Number Substance or mixture name Testing FR Publication Date
* * * * * * *

107-06-2 Ethylene dichloride ............cccccoeee. Health effects .......ccccvviiiiiiiiiie, [Insert date of final rule].
* * * * * * *
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* * * * *

[FR Doc. 97-33448 Filed 12-22-97; 8:45 am]
BILLING CODE 6560-50-F

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AE06

Endangered and Threatened Wildlife
and Plants; Reopening of Comment
Period on Proposed Endangered
Status for the Preble’s Meadow
Jumping Mouse

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
public comment period.

SUMMARY: The Fish and Wildlife Service
provides notice that the comment
period on the Service’s proposal to list
the Preble’s meadow jumping mouse
(Zapus hudsonius preblei) as
endangered throughout its range (62 FR
14093, March 25, 1997) is reopened as
of December 23, 1997. The Service is
soliciting any new information or
comments on the proposed listing of the
Preble’s meadow jumping mouse. The
Service notes that information and data
collected since the publication of the
proposed rule has been or will be
provided to the Service, and will
become part of the record for the
Service’s evaluation of the proposed
listing. This information includes
surveys that evaluate the status of the
mouse at various locations and a report
on habitat requirements.

DATES: The public comment period is
reopened for 30 days. All comments
should be received on or before January
22,1998.

ADDRESSES: Written comments and
materials should be sent to the Colorado
Field Supervisor, U.S. Fish and Wildlife
Service, P.O. Box 25486, Denver Federal
Center, Denver, Colorado 80225.
Comments and materials received will
be available for inspection, by
appointment, during normal business
hours, at the Fish and Wildlife Service’s
Colorado Field Office, 755 Parfet Street,
Suite 361, Lakewood, Colorado.

FOR FURTHER INFORMATION CONTACT:
LeRoy W. Carlson, Colorado Field
Supervisor, telephone 303/275-2370
(see ADDRESSES section).

SUPPLEMENTARY INFORMATION:

Background

The Preble’s meadow jumping mouse,
a small rodent in the family Zapodidae,

is known to occur only in eastern
Colorado and southeastern Wyoming. It
lives primarily in heavily vegetated
riparian habitats. Habitat loss and
degradation caused by agricultural,
residential, commercial, and industrial
development have resulted in concern
over its continued existence.

On March 25, 1997, the Service
published a proposed rule (62 FR
14093) to list the Preble’s meadow
jumping mouse as an endangered
species without critical habitat. On May
5, 1997, the Service extended the
comment period through July 28, 1997,
and announced three public hearings,
which were held on May 19, 21, and 22,
1997 (62 FR 24387). The Service
received additional written comments
during that comment period, which are
being reviewed by the Service in making
its final determination whether to list
the Preble’s meadow jumping mouse as
endangered. The Service’s conclusion
must include an evaluation of the best
scientific and commercial data
available, i.e., species abundance, new
data received during the comment
period, re-evaluation of existing data,
and efforts being taken to protect the
species.

To assist in its analysis of species
status, the Service requests any
comments that have not already been
submitted, which provide new
information or data, and/or reflect the
information and data that has become
available since the publication of the
proposed rule. The Service (see
ADDRESSES) can provide guidance on the
availability of additional information.

Written comments may be submitted
on or before January 22, 1998, to the
Service office identified in the
ADDRESSES section above. All comments
must be received before the close of the
comment period to be considered.

Legal notices announcing reopening
of the comment period are being
published in newspapers concurrently
with this Federal Register notice.

Author: The author of this notice is Peter

Plage, Colorado Field Office (see ADDRESSES
above), telephone 303/275-2370.

Authority: Authority for this action is the
ESA of 1973, as amended (16 U.S.C. 1531 et
seq.).

Dated: December 17, 1997.

Terry T. Terrell,

Deputy Regional Director, Fish and Wildlife
Service, Region 6, Denver, Colorado.

[FR Doc. 97-33408 Filed 12-22-97; 8:45 am]

BILLING CODE 4310-55-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 971208298-7298-01,; I.D.
112097B]

Groundfish Fishery of the Bering Sea
and Aleutian Islands; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; correction.

SUMMARY: NMFS is correcting the date
by which comments must be received
about the proposed 1998 harvest
specifications for the Groundfish
Fishery of the Bering Sea and Aleutian
Islands. The correct date is January 14,
1998.

DATES: Comments must be received by
January 14, 1998.

FOR FURTHER INFORMATION CONTACT:
Alan Kinsolving 907-586-7228.

SUPPLEMENTARY INFORMATION:
Background

A proposed rule was published in the
Federal Register on December 15, 1997
(62 FR 65638), that set forth the
proposed annual TACs, prohibited
species catch allowances, seasonal
allowances of the pollock TAC, and
amounts for the pollock and sablefish
Community Development Quota
reserve.

Need for Correction

As published, the proposed rule
invited comments and contained the
date by which comments must be
received. The date is in error and NMFS
is hereby correcting that error.

Correction of Publication

In the December 15, 1997, issue of the
Federal Register (62 FR 65638), in the
third column under the DATES heading,
the wording should be corrected to read
as follows:

DATES: Comments must be received by
January 14, 1998.

Authority: 16 U.S.C. 1801 et seq.
Dated: December 17, 1997.
David L. Evans,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 97-33436 Filed 12-22-97; 8:45 am]
BILLING CODE 3510-22-F
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COMMISSION ON CIVIL RIGHTS

Sunshine Act Meeting

AGENCY: U.S. Commission on Civil
Rights.

DATE AND TIME: Friday, January 9, 1998,
9:30 a.m.

PLACE: U.S. Commission on Civil Rights,
624 Ninth Street, N.W., Room 540,
Washington, DC 20425.

STATUS:
Agenda

I. Approval of Agenda

Il. Approval of Minutes of December 5,
1997 Meeting

I1l. Announcements

IV. Staff Director’s Report

V. Project Planning

VI. Future Agenda Items.

CONTACT PERSON FOR FURTHER

INFORMATION: Barbara Brooks, Press and

Communications (202) 376-8312.

Stephanie Y. Moore,

General Counsel.

[FR Doc. 97-33531 Filed 12—-19-97; 9:23 am]

BILLING CODE 6335-00-M

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce (DOC)
has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35). This
collection has been submitted under the
emergency Paperwork Reduction Act
procedures.

Agency: National Oceanic and
Atmospheric Administration (NOAA).
Title: NOAA'’s Teacher At Sea Program.
Agency Form Number: None.

Type of Request: Reinstatement of a
previously approved collection.
Burden: 309 hours.

Number of Respondents: 375.

Avg. Hours per Response: Ranges
between 15 minutes and 2 hours
depending on the requirement.

Needs and Uses: The Teacher At Sea
Program provides educators with the
opportunity to participate in research
projects aboard NOAA vessels. The
respondents are educators and must
provide information about themselves
and their teaching situation, provide 2
recommendations, medical history, and
submit a follow-up report with ideas for
classroom applications.

Affected Public: Individuals.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain a benefit.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Linda Engelmeier,
DOC Forms Clearance Officer, (202)
482-3272, Department of Commerce,
Room 5327, 14th and Constitution
Avenue, N.W., Washington, DC 20230.

Written comments and
recommendations for the proposed
information should be sent within 30
days of this Notice to David Rostker,
OMB Desk Officer, Room 10202, New
Executive Office Building, 725 17th
Street, N.W., Washington, DC 20503.

Dated: December 18, 1997.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 97-33440; Filed 12—-22-97; 8:45 am]
BILLING CODE: 3510-22-P

DEPARTMENT OF COMMERCE

Economic Development
Administration

Notice of Petitions by Producing Firms
for Determination of Eligibility to Apply
for Trade Adjustment Assistance

AGENCY: Economic Development
Administration (EDA), Commerce.

ACTION: To give firms an opportunity to
comment.

Petitions have been accepted for filing
on the dates indicated from the firms
listed below.

LIST OF PETITION ACTION BY TRADE ADJUSTMENT ASSISTANCE FOR PERIOD 11/18/97-12/17/97

Date peti-
Firm name Address tion ac(:icept- Product
e
MAY CORPORATION ............... 250 PRAIRIE CENTER 11/24/97 | WHEELED RECLINERS.
DRIVE, MINNEAPOLIS, MN
55344.
GENERAL SWITCHGEAR, INC | 14729 SPRING AVENUE, 12/02/97 | SWITCHGEAR ELECTRICAL POWER DISTRIBUTION
SANTA FE SPRINGS, CA UNITS.
90670.
CHILD CRAFT INDUSTRIES, 501 EAST MARKET STREET, 12/03/97 | HARDWOOD TWIN BUNK BEDS, CHESTS, HUTCHES,
INC. SALEM, IN 47167. NIGHTSTANDS AND CHANGING TABLES FOR BED-
ROOMS.
PRECO MANUFACTURING, 8837 BREWERTON ROAD, 12/04/97 | STERLING SILVER JEWELRY.
INC. BREWERTON, NY 13029.
B & L PLASTICS, INC .............. 99 HARTFORD AVENUE, 12/04/97 | PLASTIC BLOW MOLDED BOTTLES, CARBOYS AND BEL-
PROVIDENCE, RI 02909. LOWS.
EDGEWOOD FINE LOG 11365 NORTH GOVERN- 12/10/97 | PREFABRICATED LOG HOMES.
STRUCTURES, LTD. MENT WAY, HAYDEN, ID
83835.
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LIST OF PETITION ACTION BY TRADE ADJUSTMENT ASSISTANCE FOR PERIOD 11/18/97-12/17/97—Continued

Date peti-
Firm name Address tion a%cept- Product
e
PRECISION DIE CUTTING, 27595 S.W. 95TH AVENUE, 12/11/97 | COMPUTER PARTS.
INC. WILSONVILLE, OR 97070.
CORSAIR NECKWEAR COM- | 2900-A ELYSIAN FIELDS, 12/11/97 | NECKTIES.
PANY, INC. AVENUE, NEW ORLEANS,
LA 70122.
TRI-CITIES MANUFACTUR- P.O. BOX 558, HIGHWAY 43 12/11/97 | ELECTRONIC ASSEMBLIES FOR MOTOR VEHICLES RE-
ING, INC. SOUTH, TUSCUMBIA, AL QUIRING A FAN—HEATERS, AIR CONDITIONERS, RADI-
35674. ATORS.
DEPENDABLE GLASS 509 EAST GIBSON STREET, 12/12/97 | GLASS TABLE TOPS, CERAMIC PEDESTALS AND CUT
WORKS, INC. COVINGTON, LA 70434. GLASS PANES.
J & M INDUSTRIES, INC ......... 300 PONCHATOULA PARK- 12/17/97 | TEXTILE BAGS.
WAY, PONCHATOULA, LA
70454,
GREENWOOD MOP & 119 GRENOLA AVENUE, 12/17/97 | BROOMS MADE OF BROOMCORN.
BROOM, INC. GREENWOOD, SC 29648.
CIRCUIT MASTER ASSEM- 5443 115TH AVENUE, 12/17/97 | PRINTED CIRCUIT BOARDS.
BLY, INC. NORTH, CLEARWATER, FL
33760.

The petitions were submitted
pursuant to Section 251 of the Trade Act
of 1974 (19 U.S.C. 2341). Consequently,
the United States Department of
Commerce has initiated separate
investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each firm
contributed importantly to total or
partial separation of the firm’s workers,
or threat thereof, and to a decrease in
sales or production of each petitioning
firm.

Any party having a substantial

interest in the proceedings may request
a public hearing on the matter. A
request for a hearing must be received
by Trade Adjustment Assistance, Room
7315, Economic Development
Administration, U.S. Department of
Commerce, Washington, D.C. 20230, no
later than the close of business of the
tenth day following the publication of
this notice.
(The Catalog of Federal Domestic Assistance
official program number and title of the
program under which these petitions are
submitted is 11.313, Trade Adjustment
Assistance)

Dated: December 16, 1997.

Anthony J. Meyer,

Coordianator, Trade Adjustment and
Technical Assistance.

[FR Doc. 97-33410 Filed 12-22-97; 8:45 am]
BILLING CODE 3510-24-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Order No. 942]

Grant of Authority for Subzone Status,
JVC America, Inc. (Videotape
Products), Tuscaloosa County, AL

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a-81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, by an Act of Congress
approved June 18, 1934, an Act “To
provide for the establishment * * * of
foreign-trade zones in ports of entry of
the United States, to expedite and
encourage foreign commerce, and for
other purposes,” as amended (19 U.S.C.
81a—81u) (the Act), the Foreign-Trade
Zones Board (the Board) is authorized to
grant to qualified corporations the
privilege of establishing foreign-trade
zones in or adjacent to U.S. Customs
ports of entry;

Whereas, the Board’s regulations (15
CFR part 400) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved,

Whereas, an application from the City
of Birmingham, Alabama, grantee of
Foreign-Trade Zone 98, for authority to
establish special-purpose subzone status
at the videotape and videocassette
manufacturing plant of JVC America,
Inc., in Tuscaloosa County, Alabama,
was filed by the Board on March 25,
1997, and notice inviting public
comment was given in the Federal
Register (FTZ Docket 23-97, 62 FR
17146, 4-9-97); and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board'’s regulations are satisfied, and
that approval of the application is in the
public interest;

Now, therefore, the Board hereby
grants authority for subzone status at the
videotape and videocassette
manufacturing plant of JVC America,
Inc., located in Tuscaloosa County,
Alabama (Subzone 98C), at the location
described in the application, and subject
to the FTZ Act and the Board’s
regulations, including § 400.28.

Signed at Washington, DC, this 15th day of
December 1997.
Robert S. LaRussa,
Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Attest:
John J. Da Ponte, Jr.,
Executive Secretary.
[FR Doc. 97-33468 Filed 12—22-97; 8:45 am)]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 944]

Expansion of Foreign-Trade Zone 143,
Sacramento, California Area

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a-81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, an application from the
Sacramento-Yolo Port District, grantee
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of Foreign-Trade Zone 143, for authority
to expand FTZ 143-Site 1 (to 686 acres)
and Site 2 (to 1,280 acres) in the
Sacramento, California, area, was filed
by the Board on March 19, 1997 (FTZ
Docket 17-97, 62 FR 15459, 4/1/97);

Whereas, notice inviting public
comment was given in Federal Register
and the application has been processed
pursuant to the FTZ Act and the Board’s
regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board’s regulations are satisfied, and
that the proposal is in the public
interest;

Now, therefore, the Board hereby
orders:

The application to expand FTZ 143 is
approved, subject to the Act and the
Board’s regulations, including Section
400.28.

Signed at Washington, DC, this 15th day of
December 1997.
Robert S. LaRussa,
Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Attest:
John J. Da Ponte, Jr.,
Executive Secretary.
[FR Doc. 97-33470 Filed 12-22-97; 8:45 am)]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 941]

Expansion of Foreign-Trade Zone 29
(Louisville, Kentucky) and Approval for
Manufacturing Authority (Military
Ordnance)

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a-81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, an application from the
Louisville and Jefferson County
Riverport Authority, grantee of Foreign-
Trade Zone 29, Louisville, Kentucky, for
authority to expand FTZ 29 to include
additional sites and for authority to
manufacture/refurbish military
ordnance under FTZ procedures within
FTZ 29, was filed by the Board on
September 26, 1996 (FTZ Docket 7196,
61 FR 52909, 10/9/96);

Whereas, notice inviting public
comment was given in the Federal
Register and the application has been
processed pursuant to the FTZ Act and
the Board’s regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board'’s regulations are satisfied, and
that the proposal is in the public
interest;

Now, therefore, the Board hereby
orders:

The application to expand FTZ 29
and for authority to manufacture
military ordnance under FTZ
procedures is approved, subject to the
Act and the Board’s regulations,
including Section 400.28.

Signed at Washington, DC, this 15th day of
December 1997.
Robert S. LaRussa,
Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Attest:
John J. Da Ponte, Jr.,
Executive Secretary.
[FR Doc. 97-33467 Filed 12—22-97; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 943]

Expansion of Foreign-Trade Zone 46,
Cincinnati, Ohio, Area, Approval of
Manufacturing Activity Within FTZ 46,
Cincinnati Milacron, Inc. (Horizontal
Turning/Grinding Machinery)

Pursuant to its authority under the
Foreign-Trade Zones Act (the Act) of
June 18, 1934, as amended (19 U.S.C.
81la-81u), the Foreign-Trade Zones
Board (the Board) adopts the following
Order:

Whereas, an application from the
Greater Cincinnati Foreign Trade Zone,
Inc. (GCFTZ), grantee of FTZ 46, for
authority to expand its general-purpose
zone in the Cincinnati, Ohio, area, to
include a second site located in
Cincinnati, Ohio, owned by Cincinnati
Milacron, Inc. (CM), and for authority,
on behalf of CM, to manufacture
horizontal turning and grinding
machinery and metalworking
consumable products under FTZ
procedures within FTZ 46 (filed 5-23—
97, FTZ Doc. 42-97, 62 FR 30567, 6—4—
97);

Whereas, notice inviting public
comment was given in the Federal
Register and the application has been
processed pursuant to the FTZ Act and
the Board’s regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the

requirements of the Act and the Board’s
regulations are satisfied, and that the
proposal is in the public interest;

Now, therefore, the Board hereby
authorizes the grantee to expand its
zone as requested in the application,
and approves the request for
manufacturing authority, subject to the
Act and the Board’s regulations,
including Section 400.28.

Signed at Washington, DC, this 15th day of
December, 1997.
Robert S. LaRussa,
Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Attest:
John J. Da Ponte, Jr.,
Executive Secretary.
[FR Doc. 97-33469 Filed 12-22-97; 8:45 am)]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Initiation of Antidumping and
Countervailing Duty Administrative
Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of initiation of
antidumping and countervailing duty
administrative reviews.

SUMMARY: The Department of Commerce
has received requests to conduct
administrative reviews of various
antidumping and countervailing duty
orders and findings with November
anniversary dates. In accordance with
the Department’s regulations, we are
initiating those administrative reviews.

EFFECTIVE DATE: December 23, 1998.

FOR FURTHER INFORMATION CONTACT:
Holly A. Kuga, Office of AD/CVD
Enforcement, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, N.W.,
Washington, D.C. 20230, telephone:
(202) 482-4737.

SUPPLEMENTARY INFORMATION:
Background

The Department of Commerce has
received timely requests, in accordance
with 19 CFR 351.213(b) (1997), for
administrative reviews of various
antidumping and countervailing duty
orders and findings with November
anniversary dates.
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Initiaiton of Reviews

In accordance with section 19 CFR
351.221(c)(1)(i), we are initiating

administrative reviews of the following
antidumping and countervailing duty
orders and findings. We intend to issue

the final results of these reviews not
later than November 30, 1998.

Period to be reviewed

Antidumping Duty Proceedings

South Korea: Circular Welded Non-Alloy Steel Pipe A-580-809

Hyundai Pipe Co., Ltd.
Korea Iron & Steel Co., Ltd.
SeAH Steel Corporation, Ltd.
Shinbo Steel Co., Ltd.

The People’s Republic of China: Fresh Garlic A-570-831

Fook Huat Tong Kee Pte. Ltd.

Countervailing Duty Proceedings

None.

Suspension Agreements
Singapore: Certain Refrigeration Compressors C-559-001

11/1/96-10/31/97

11/1/96-10/31/97

4/1/96-3/31/97

During any administrative review
covering all or part of a period falling
between the first and second or third
and fourth anniversary of the
publication of an antidumping duty
order under section 351.211 or a
determination under section 351.218(d)
(sunset review), the Secretary, if
requested by a domestic interested party
within 30 days of the date of publication
of the notice of initiation of the review,
will determine whether antidumping
duties have been absorbed by an
exporter or producer subject to the
review if the subject merchandise is
sold in the United States through an
importer that is affiliated with such
exporter or producer. The request must
include the name(s) of the exporter or
producer for which the inquiry is
requested.

For transition orders defined in
section 751(c)(6) of the Act, the
Secretary will apply paragraph (j)(1) of
this section to any administrative
review initiated in 1996 or 1998 (19 CFR
351.213(j)(1-2)).

Interested parties must submit
applications for disclosure under
administrative protective orders in
accordance with 19 CFR 353.34(b) and
355.34(b).

These initiations and this notice are
in accordance with section 751(a) of the
Tariff Act of 1930, as amended (19
U.S.C. 1675(a)), and 19 CFR
351.221(c)(1)(i).

Dated: December 17, 1997.

Richard W. Moreland,

Acting Deputy Assistant Secretary, Group |,
Import Administration.

[FR Doc. 97-33471 Filed 12—-22-97; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 080897A]

Small Takes of Marine Mammals
Incidental to Specified Activities;
Seismic Retrofit of the Richmond-San
Rafael Bridge, San Francisco Bay, CA

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of issuance of an
incidental harassment authorization.

SUMMARY: In accordance with provisions
of the Marine Mammal Protection Act
(MMPA) as amended, notification is
hereby given that an Incidental
Harassment Authorization (IHA) to take
small numbers of Pacific harbor seals
and possibly California sea lions by
harassment incidental to seismic retrofit
construction of the Richmond-San
Rafael Bridge, San Francisco Bay, CA
(the Bridge) has been issued to the
California Department of Transportation
(Caltrans) for a period of 1 year.

DATES: This authorization is effective
from December 16, 1997, through
December 15, 1998.

ADDRESSES: The application,
authorization, and environmental
assessment (EA), and a list of references
used in this document are available by
writing to the following offices: Marine
Mammal Division, Office of Protected
Resources, NMFS, 1315 East-West
Highway, Silver Spring, MD 20910—
3225, or the Southwest Region, NMFS,
501 West Ocean Blvd., Suite 4200, Long
Beach, CA 90802, or by telephoning one
of the following contacts.

FOR FURTHER INFORMATION CONTACT:
Kenneth R. Hollingshead, Office of

Protected Resources, NMFS, (301) 713—
2055, or Irma Lagomarsino, Southwest
Regional Office, NMFS, (562) 980-4016.
SUPPLEMENTARY INFORMATION:

Background

Section 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) directs
the Secretary of Commerce (Secretary)
to allow, upon request, the incidental,
but not intentional, taking of marine
mammals by U.S. citizens who engage
in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, notice of a proposed
authorization is provided to the public
for review.

Permission may be granted if NMFS
finds that the taking will have a
negligible impact on the species or
stock(s), will not have an unmitigable
adverse impact on the availability of the
species or stock(s) for subsistence uses,
and the permissible methods of taking
and requirements pertaining to the
monitoring and reporting of such taking
are set forth. NMFS has defined
“negligible impact” in 50 CFR 216.103
as ** ...an impact resulting from the
specified activity that cannot be
reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival.”

Section 101(a)(5)(D) of the MMPA
provides an expedited process by which
citizens of the United States can apply
for an authorization to incidentally take
small numbers of marine mammals by
harassment. The MMPA defines
“harassment” as: =...any act of pursuit,
torment, or annoyance which (a) has the
potential to injure a marine mammal or
marine mammal stock in the wild; or (b)
has the potential to disturb a marine
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mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering.

Subsection 101(a)(5)(D) provides a 45-
day time limit for NMFS review of an
application followed by a 30-day public
notice and comment period on any
proposed authorizations for the
incidental harassment of small numbers
of marine mammals. Within 45 days of
the close of the comment period, NMFS
must either issue, or deny issuance of,
the authorization.

Summary of Request

OnJuly 7, 1997, NMFS received an
application from Caltrans, requesting an
authorization for the possible
harassment of small humbers of Pacific
harbor seals (Phoca vitulina) and
possibly some California sea lions
(Zalophus californianus), incidental to
seismic retrofit construction of the
Bridge. Accordingly, NMFS published a
notice in the Federal Register on
September 3, 1997 (62 FR 46480),
requesting comments on NMFS’
proposal to authorize Caltrans, under
section 101(a)(5)(D) of the MMPA, to
take, by harassment, small numbers of
marine mammals incidental to seismic
retrofit construction of the Bridge.

The Bridge will be seismically
retrofitted to withstand a future severe
earthquake. Construction is scheduled
to begin in December 1997 and extend
through December 2001. A detailed
description of the work planned is
contained in Caltrans’ 1996 Final
Natural Environmental Study/Biological
Assessment for the Richmond-San
Rafael Bridge Seismic Retrofit Project.
Among other things, seismic retrofit
work will include excavation around
pier bases, hydro-jet cleaning,
installation of steel casings around the
piers with a crane, installation of micro-
piles, and installation of precast
concrete jackets. Foundation
construction will require approximately
2 months per pier, with construction
occurring on more than one pier at a
time. In addition to pier retrofit,
superstructure construction and tower
retrofit work will also be carried out.
The construction duration for the
seismic retrofit of foundation and
towers on Piers 52 through 57 will be
approximately 7 to 8 months. Because of
work restrictions and mitigation
measures, the seismic retrofit
construction in this area is expected to
be completed within two authorized
work periods.

As the seismic retrofit construction
between Piers 52 and 57 may potentially
result in disturbance of pinnipeds at

Castro Rocks, an MMPA authorization is
warranted.

Comments and responses

A notice of receipt of the application
and proposed authorization was
published on September 3, 1997 (62 FR
46480), and a 30-day public comment
period was provided on the application
and proposed authorization. In addition
a press release was issued on September
10, 1997, and a public notice was
published in a newspaper of general
circulation in the San Francisco Bay
area. During the comment period,
comments were received from the
Marine Mammal Commission (MMC),
Caltrans, and the California Law Project
(CLP). Information on the activity and
authorization request that are not
subject to reviewer comments can be
found in the proposed authorization
notice and is not repeated here.

Comments on MMPA Authorizations

Comment 1: CLP was of the opinion
that the purpose and intent of the IHA
provision in section 101(a)(5)(D) of the
MMPA is to allow incidental marine
mammal taking when the harassment
will be **short-term and non-lethal.”
Because neither the Caltrans application
nor the EA made clear that the seismic
retrofit project would have ‘‘short-term
and non-lethal” impacts to harbor seals,
a section 101(a)(5)(D) authorization
under the MMPA would be
inappropriate. CLP notes that the project
would extend beyond the 1-year time
limit specified in section 101(a)(5)(D)
and that subsequent renewals would be
necessary. CLP notes that Congress
intended that projects of this length (up
to 5 consecutive years) be permitted
under the more protective provisions of
section 101(a)(5)(A).

Response: NMFS does not agree.
When implementing section
101(a)(5)(D) in 1994, the House of
Representatives noted: “It is not the
Committee’s intent to weaken any of the
existing standards which protect marine
mammals and their habitats from
incidental takes under this section.
However, the Committee recognizes that
the regulatory agencies must be afforded
some procedural flexibility in order to
streamline the review of authorizations
under this section.” (H. Rept. 103-439,
103rd Congress, 2nd Sess., pp. 29, 30.)
Provided the taking is not expected to
result in the serious injury or mortality
of marine mammals, a section
101(a)(5)(D) authorization is
appropriate. That issue is addressed
below.

The U.S. Congress did not intend to
limit incidental harassment
authorizations to activities that would

take place in a single year or less, only
that the authorization would be valid for
no more than 1 year. After that period,
the activity participants could reapply.
This interpretation of the statute is
supported by the statement “The
Committee notes that, in some
instances, a request will be made for an
authorization identical to one issued in
the previous year. In such
circumstances, the Committee expects
the Secretary to act expeditiously in
complying with the notice and comment
requirements.” (H. Rept. 103-439, 103rd
Congress, 2nd Sess., p. 29.)

Comment 2: CLP believes that without
more protective mitigation, injury or
mortality of harbor seals could occur,
and, therefore, the use of an IHA may
be inappropriate because no serious
injury or death would be authorized.

Response: NMFS disagrees that the
issuance of an IHA under section
101(a)(5)(D) is inappropriate for this
project. In the IHA, NMFS is requiring
Caltrans to expand several of its
mitigation measures to further decrease
the potential for serious injury or
mortality of harbor seals during
construction activities (see Comments
on Mitigation and Mitigation Measures).
Moreover, the monitoring and reporting
programs have been greatly expanded
(see Monitoring and Reporting sections).
NMFS expects the mitigation
requirements of the IHA to preclude
harbor seals from serious injury or
mortality and will result in the least
practicable impact to harbor seals from
construction activities. Comment 3: CLP
recommends that NMFS require that
Bridge retrofit construction be halted if
any “harmful disturbance” occurs
during the pupping or molting season.

Response: NMFS will not be requiring
Caltrans to stop work if certain
threshold seal disturbances are observed
because certain construction operations
cannot be stopped in progress without
jeopardizing the structural integrity of
the Bridge and NMFS does not expect
incidental harassment of harbor seals
from construction activities to have
more than a negligible impact on the
harbor seal population. Nevertheless, if
any unauthorized marine mammal
taking (serious injury or mortality)
occurs as a result of seismic retrofit
construction activities, Caltrans will be
subject to the penalties of the MMPA.
NMFS will, however, reevaluate the
appropriateness of the IHA before
Caltrans reapplies for a new IHA next
year, based on required reports (see
Reporting section).

Comment 4: CLP concludes that
harbor seals that inhabit San Francisco
Bay (SFB) are a “‘population stock™
under the MMPA and believes NMFS
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should consider the impacts of the
retrofit construction relative to the SFB
population stock.

Response: NMFS disagrees that the
best available information indicates that
harbor seals that inhabit SFB are a
“population stock’” under the MMPA.
Studies have shown that adult harbor
seals in SFB have a high degree of site
fidelity as indicated by (1) high
occurrence of red pelaged seals in SFB;
(2) organochlorine containment levels
are higher in harbor seals that haul-out
in SFB; and (3) limited movement of
adult harbor seals tagged in SFB to
nearby coastal areas. Nevertheless, data
are not available that demonstrate that
harbor seal pups born at haul-out sites
in SFB return to breed and pup at the
same site where they were born. Thus,
at this time, scientists do not know
whether pups born in SFB show the
same degree of site fidelity as adults or
whether they utilize other haul-outs
either within SFB or in nearby coastal
areas when they mature. Studies of
adult harbor seals tagged in SFB
indicate that the level of movement to
nearby coastal areas (20 percent) (Kopec
and Harvey 1995, Harvey and Torok
1994) would be sufficient to preclude
isolation if those seals were breeding
with seals found along the coast
(Harvey, J., Moss Landing Marine
Laboratory, pers. commun., November
1997). Moreover, genetic studies have
not been conducted to determine
whether seals in SFB have unique
genetic variation or genotypes. In
contrast, NMFS has separated harbor
seals within inland waters of
Washington as a population stock under
the MMPA based on (1) extremely low
mixing with coastal harbor seals, (2)
pollutant loads, (3) fishery interactions,
(4) existence of unique haplotypes in
inland Washington harbor seals, and (5)
differences in mean pupping dates. The
best available information does not
demonstrate that harbor seals in SFB are
a unique biological population (Harvey,
J., pers. commun., 1997; Allen, S., NPS,
pers. commun., November 1997; Hanan,
D., CDFG, pers. commun., November
1997). For these reasons, NMFS does
not consider harbor seals in SFB to be
a population stock under the MMPA.

Under section 117 of the MMPA,
NMFS is required to prepare stock
assessment reports (SARs) for every
marine mammal stock that occurs in
U.S. waters. NMFS has convened two
expert working groups (NMFS and Non-
NMFS scientists/managers) to draft
guidelines for preparing SARs (Barlow
et al. 1995, Wade and Angliss 1997).
Furthermore, SARs are available for
public review and comment and are
reviewed by regional scientific review

groups (all non-NMFS scientists). Using
these guidelines and in consultation
with the Pacific Scientific Review
Group, NMFS published a SAR that
considers harbor seals that occur in
California as a separate population stock
(Barlow et al. 1995). This SAR reports

a population abundance estimate of
34,554 harbor seals. This stock of harbor
seals is not considered “‘depleted” or
“strategic’” under the MMPA or listed as
an endangered or threatened species
under the Endangered Species Act. For
these reasons, NMFS is considering the
impact of seismic retrofit construction
of the Bridge on the California harbor
seal stock.

Harbor Seal Concerns

Comment 5: CLP believes the Federal
Register notice’s statement “‘evidence to
date has not indicated that
anthropogenic disturbances have
resulted in increased mortality to harbor
seals” in 62 FR 46480 (September 3,
1997), is incorrect as several studies
document this. The Boles and Stewart
(1980) study merely describes behavior
patterns consistent with one found with
Bay harbor seals and does not support
a finding that human disturbance does
not result in serious harm or mortality.

Response: In retrospect, NMFS
believes the statement made was too
broad and it should reflect that, to date,
studies have not indicated that airborne
anthropogenic noise has resulted in
increased harbor seal mortality. NMFS
would be interested in specific harbor
seal studies that indicate otherwise. It
should be recognized that most of this
information is from studies on the
impact of noise from rocket launches
and sonic booms on harbor seals and sea
lions in the California Channel Islands
and, in the past, has been mostly
qualitative. Upcoming studies have been
redesigned to be more quantitative.

Comment 6: CLP states that there is
no evidence that seals will adapt to
construction, and harbor seals have
abandoned sites in SFB. Harbor seals
hauling-out in areas of frequent but non-
threatening disturbances show a
relatively higher tolerance for such
events when compared with more
isolated areas where disturbance is rare.
Observations of harbor seals at Castro
Rocks found that seals flush easily in
response to human disturbance.

Response: NMFS agrees that there is
no scientific evidence that demonstrates
harbor seals will acclimate to
disturbance from construction activities.
NMPFS also believes that seals are likely
to acclimate to activities they perceive
as non-threatening. Although harbor
seal colonies have abandoned haul-out
sites in SFB, colonies also have

acclimated to various levels of human
activity. In particular, despite the
regular exposure to traffic noises from
the Bridge, vessel traffic from
commercial activities at the Chevron
Long Wharf, and vessel traffic from
recreational boating and commercial
shipping in the area, harbor seals
continue to haul-out, pup, breed, and
molt at Castro Rocks. For these reasons,
NMFS believes that harbor seals at
Castro Rocks may acclimate to certain
seismic retrofit construction activities if
they perceive these activities as non-
threatening.

Comment 7: CLP believes that seal
counts by Caltrans personnel during
June 1994/1996 misrepresent the
number of pups using Castro Rocks.

Response: Presentation of the seal
counts by Caltrans personnel during
June 1994 and 1996 was not intended to
establish the period in which pups are
born at Castro Rocks. The best available
information indicates that in SFB harbor
seal pups are first observed in mid-
March, peak numbers of pups are
observed in early May, and by the first
week of June, the majority of the pups
are weaned (Kopec, D., Romberg
Tiburon Centers, pers. commun.,
November 1997; (i.e., Kopec 1997)).

Comment 8: The statement in the
Federal Register notice (62 FR 46480,
September 3, 1997) that **haul-out
groups are temporary, unstable
aggregations’ does not accurately
represent the current knowledge of
harbor seal population dynamics. Seals
in SFB show strong site fidelity.

Response: The statement is from
Sullivan (1982) and is not refuted by
Kopec and Harvey (1995). However,
because harbor seals show strong site
fidelity (Kopec and Harvey 1995,
Stewart and Yochem 1994), the
statement may be misleading.

Comment 9: The finding of Bowles
and Stewart (1980) referenced in the
Federal Register notice (62 FR 46480)
that *“*harbor seals tendency to
flee...decreased during the pupping
season,” does not support the claim that
young seals are protected from “ ...the
startle response of the herd.”

Response: Reviewing the referenced
source, NMFS has determined that there
is no evidence that harbor seals are less
sensitive to disturbance during the
pupping season than at other times.
This agrees with Kopec’s observations
(Kopec 1997). See Mitigation Measures.

Comments on Mitigation Measures

Comment 10: CLP had several
concerns regarding NMFS’ conclusions
on the impact of disturbance on molting
harbor seals and the appropriateness of
Caltrans’ proposed work closure period
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(February 1-June 30). For example, CLP
believes there is no scientific evidence
to support the conclusion in the Federal
Register notice (62 FR 46480, September
3, 1997) that harbor seals have evolved
adaptive mechanisms to deal with
natural disturbance from predators and
seabirds during the molt. CLP states this
is supported by the behavior of harbor
seals to haul out in very isolated
locations precisely to avoid disturbance,
and it is not factual to suggest that
seabirds cause seals to flush into the
water. Existing as they do at the top of
the food web, CLP states, harbor seals
using Castro Rocks have no natural
predators. CLP states that the very
sensitive molting season of seals using
Castro Rocks extends to at least early or
mid-August. Caltrans’ application and
the EA failed to adequately assess the
project’s impacts to molting seals during
July and August. For these reasons, CLP
recommended that the Closure Period
be extended to include the entire molt.

Response: The process of molting is
an important and energetically
demanding part of a seal’s annual cycle
(Leatherwood et al. 1992). While on
land, harbor seals bask in the sun to
warm their body surface and promote
flow of blood to the skin which is
essential for new hair growth. While
little is known about the effect of
disturbance on molting harbor seals,
energetic costs are probably higher for
seals that spend more time in the water
during the molt since a seal’s metabolic
rate increases in the water (DeLong, R.,
NMFS, pers. commun., November
1997). Nevertheless, NMFS believes that
it is likely that harbor seals have
evolved adaptive mechanisms to deal
with exposure to the water during the
molt for the following reasons. First, on
some harbor seal haul-outs during the
molting season seals must enter the
water once or even twice a day due to
tidal fluctuations limiting access to the
haul-out. Second, since harbor seals lose
hair in patches during the molt, they are
never completely hairless and would
not be as vulnerable to heat loss in the
water during this period compared to
other seals (e.g., elephant seals) that lose
their all their hair at one time. Finally,
due to the large amount of time hauled-
out harbor seals allocate to scanning
their environment, it is likely that
terrestrial predation was an important
selection pressure during the early
evolution of harbor seal behavior (Da
Silva and Terhune 1988) and could be
the reason why hauled-out harbor seals
appear to be so sensitive to disturbance.
Disturbance would not have been
isolated to only non-molting seasons
and thus, harbor seals most likely

evolved mechanisms to tolerate
exposure to water during the molt.
Some harbor seal colonies in California
continue to be subject to disturbance
from wildlife such as seabirds (Hanan,
D. pers. commun., 1997) and human
activities. If the levels of harbor seal
disturbance during the molt are
relatively high, seals are likely to utilize
other local haul-out sites during the
molt (DeLong, R., pers. commun. 1997;
Hanan, D., pers. commun. 1997; Harvey,
J., pers. commun. 1997). Hanan (1996)
found that although harbor seals tagged
at an isolated southern California haul-
out tended to exhibit site-fidelity during
the molt, some seals were observed
molting at other nearby haul-outs.

The primary objectives of the Kopec
and Harvey (1995) study was to
determine the population dynamic and
movements, investigate the
concentration of pollutants, and assess
the health of harbor seals within and
near SFB. Although the number of
molting seals was recorded during most
field observations, molt observations
were incidental to Kopec and Harvey’s
(1995) primary census counts (Kopec
1997). Thus, although Kopec and
Harvey (1995) refer to the
“reproductive/molting” period at Castro
Rocks as occurring between March-July,
no data are presented to support this
conclusion. Moreover, they report that
“In San Francisco Bay, pupping occurs
from March to May, and molt in June.
This corresponds with the greatest
number of harbor seals counted in
***Castro Rocks.” For these reasons,
NMFS concluded that the proposed
Closure Period (February 1-June 30)
would encompass all of the pupping
and breeding season, and nearly the
entire harbor seal molting season at
Castro Rocks.

Recently available unpublished
information indicates that the peak
number of actively molting harbor seals
occurs in early July at Castro Rocks
(Kopec 1997), which coincides with the
peak of the molt for harbor seals near
and within SFB (S. Allen, pers.
commun., 1997). By early August, only
five to seven percent of the seals are
actively molting at Castro Rocks (Kopec
1997).

Based on new information on harbor
seals molting at Castro Rocks, NMFS has
expanded the Closure Period to include
the entire month of July (see Mitigation
Measures). The modified Closure Period
(February 15 - July 31) is designed to
encompass the entire harbor seal
pupping and breeding seasons and
nearly the entire molting season at
Castro Rocks (see Mitigation Measures).
This represents a period of five and one-
half months in which no work may be

conducted on the substructure, towers,
or superstructure between Piers 52 and
57, inclusive (please see related
comment 11 below). Any harbor seals
that are still molting when work begins
after the Closure Period are likely to
utilize other SFB haul-out sites if they
are substantially disturbed by
construction activities in the area
(DeLong, R., pers. commun., 1997;
Hanan, D., pers. commun. 1997; Harvey,
J., pers. commun. 1997). Expanding the
Closure Period further would result in
another season of work near Castro
Rocks and in prolonged disturbance to
seals utilizing Castro Rocks. The Closure
Period could be expanded during the
second year of the project if monitoring
results indicate that impacts may be
greater than negligible.

Comment 11: CLP believes that the
proposed seasonal restrictions are not
sufficient to protect seals during the
earlier pupping and nursing season
because work will be allowed to
continue on the superstructure and
could negatively impact seals during the
spring pupping and summer molting
seasons. Furthermore, CLP notes that
the IHA notice contradicts the EA’s
superstructure seasonal closure period.
For these reasons, CLP recommends that
the work closure area include a
prohibition on superstructure work
between Piers 52 and 57.

Response: NMFS agrees and, as
mentioned in comment 10 above, has
modified the Closure Period to include
all retrofit construction activities on the
substructure (e.g., piers), towers, and
superstructure between Pier’s 52 and 57,
inclusive (see Mitigation Measures).
Since the Closure Period has been
expanded to include nearly the entire
molting season (see above), NMFS has
modified the Closure Period to begin on
February 15, instead of February 1. In
SFB, harbor seal pups are first observed
in mid-March, peak numbers of pups
are observed in early May, and, by the
first week of June, all pups are weaned
(Kopec and Harvey 1995). Thus, the
Closure Period will include the entire
pupping season at Castro Rocks and a
substantial pre-pupping period when
females are moving into pupping areas.
As mentioned previously, imposing a 6-
month Work Closure Period (i.e.,
February 1-July 31) would likely result
in another season of work near Castro
Rocks and in prolonged disturbance to
seals at Castro Rocks.

Comment 12: The CLP believes that
the size of Caltrans’ proposed exclusion
zone around Castro Rocks is arbitrary
and inconsistent with both the existing
scientific literature or reported reactions
and actual observations of disturbance
behavior at Castro Rocks. For these
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reasons, CLP recommends that the
exclusion zone be expanded to a
minimum of 200 m (656 ft) on all sides
of Castro Rocks and that the zone be
expanded if monitoring indicates seals
are adversely effected by boats traveling
outside the zone boundaries.

Response: The purpose of the
exclusion zone is to establish an area
around Castro Rocks in which retrofit
construction activity will be prohibited
during the pupping, breeding, and the
majority of the molting season (the
Work Closure Period) to minimize the
impacts to seals during the sensitive
periods of their life cycle. Caltrans
originally proposed that the exclusion
zone be located between the Bridge
center line, between Piers 52 and 57,
and extend to 200 ft (61 m) south of the
most southwestern portion of Castro
Rocks.

Reactions of harbor seals to
disturbance depends upon the distance
of the activity to the seal, type of the
activity (e.g., boat traffic, aircraft
overflights, loud sounds, etc.), phase of
seal life cycle (e.g., pupping season,
non-pupping season), and the history of
disturbance the colony has previously
experienced. Depending on the activity,
a wide range of seal “‘reaction
distances” have been reported in the

literature (e.g., 30-1,800 m (98-5900 ft)).

In an adjacent SFB estuary, Bolinas
Lagoon, 81 percent of disturbances
(boats, hikers, dogs) were within 100
and 200 m (328 and 656 ft) of a harbor
seal haul-out (Swift and Morgan 1993).
Although seals at Castro Rocks have
habituated to background traffic noise
from the Bridge, they respond to
unusual noises, such as hammering,
truck horns, back-up signal beeps, work
boats, and other human activity on the
Bridge (Kopec, D., letter to CLP, dated
October 3, 1997).

NMFS agrees that the exclusion zone
should be expanded to further minimize
the impact of seismic retrofit
construction activities during the
Closure Period. For this reason, NMFS
is requiring Caltrans to greatly expand
the northern boundary of the exclusion
zone. For example, the northern
boundary has been extended from the
Bridge center line to 250 ft (76.2 m)
north of the most northern tip of Castro
Rocks (approximately 200 ft (61 m))
north of the Bridge center line). An
expansion of this boundary further
north is impractical due to the need for
a safe navigation corridor north of the
Bridge for work vessel access to
construction staging areas near the east
end of the Bridge. The southern
boundary of the exclusion zone will be
250 ft (76.2 m) south of the southern tip
of Castro Rocks. Due to the location of

this boundary relative to the Bridge (600
ft/183 m), it is unlikely that the
unrestricted area further south would be
practicable for use during construction
(e.g., corridor to a staging area on the
south side of the Bridge). Any further
expansion of the southern boundary
would encroach onto waters outside
Caltran’s control (e.g., right-of-way) and
could affect Chevron’s oil pier
operations further south. The eastern
boundary will be 300 ft (91.4 m) east of
the eastern tip of Castro Rocks, and the
western boundary will be 300 ft (91.4 m)
west of the western tip of Castro Rocks.
Similarly, any further expansion of
these boundaries would encroach onto
waters outside Caltrans’ control.
Caltrans will minimize vessel traffic in
the exclusion zone when conducting
construction activities during the Work
Period. For these reasons, NMFS
believes these boundaries will have the
least practicable impact on the
California harbor seal population.

Comment 13: Caltrans recommends
that the prohibition on pile installation
and the limitation on maximum noise
levels to 86 DBA re 20 uPa at 50 m
between 7 p.m. and 7 a.m. be modified
to the hours between 9 p.m. and 7 a.m..
Caltrans states that this is necessary to
allow for the Bridge retrofit contractor to
use two working shifts instead of one
shift. Caltrans also recommends
removing the 24-hr construction noise
limitation near Castro Rocks during the
pupping/molting restriction period
because no work will be conducted
between Piers 52 and 57, inclusive on
the substructure, towers, or
superstructure during this period.

Response: NMFS agrees. Although the
night time restriction for pile
installation and maximum noise levels
was originally developed by Caltrans to
minimize human residential noise
disturbance, NMFS is also requiring
night time restrictions because it
believes that it could protect seals at
Castro Rocks if they change their
hauling-out patterns from daytime to
night time. NMFS has modified the time
period for this requirement from 7 p.m.-
7 a.m. to 9 p.m.-7 a.m. because
restricting this mitigation measure
further would allow only one work
shift, would likely result in another
season of work near Castro Rocks, and
thus, would result in prolonged
disturbance to seals utilizing Castro
Rocks (see Mitigation Measures). NMFS
also agrees that the 24-hr. noise
limitation near Castro Rocks is no longer
necessary due to all work ceasing on the
substructure, towers, and superstructure
on Pier’s 52-57, inclusive, during the
pupping, breeding, and majority of the
molting season.

Comment 14: CLP recommends that
NMFS require Caltrans to conduct
certain offsite mitigation that will
enhance the protection of alternative
haul-out sites, many of which are under
pressure from human disturbance. Such
mitigation might take the form of
education signs or posters at haul-outs
and other locations to reduce potential
for human disturbance.

Response: NMFS believes that the
mitigation measures imposed under the
IHA will effectively mitigate the activity
to the lowest level practicable and still
allow the project to continue near to
schedule. As a result, additional off-site
mitigation measures are unwarranted.
NMFS believes that mitigation banking
is appropriate only under those
circumstances when the impact cannot
be mitigated onsite.

Monitoring and Reporting Concerns

Comment 15: CLP believes that the
proposed monitoring plan is inadequate
and should be replaced by a
comprehensive, quantitative monitoring
program. CLP recommends that the IHA
establish upper limits of disturbance
beyond which the source construction
activity is curtailed. CLP believes the
IHA should require continuous site
monitoring and immediate reporting
that, when triggered, will temporarily
halt construction activity near Castro
Rocks and will impose additional
mitigation.

Response: NMFS has significantly
expanded the requirements of the
monitoring program that must be
implemented by Caltrans under its IHA
(see Monitoring). For example, the
monitoring program includes pre-
construction monitoring of Castro Rocks
(e.g., baseline information) and frequent
monitoring each week within the Work
Period to document the effects of
construction activities on harbor seals at
Castro Rocks. The monitoring of at least
one alternative haul-out site in SFB is
also required to evaluate whether harbor
seals at Castro Rocks could be hauling
out at other sites in SFB as a result of
construction. Monitoring will also occur
during the Closure Period to evaluate
whether construction activities are
disturbing the seals during their
pupping, breeding and molting periods.
Moreover, night time censussing of
harbor seals will occur during the
Closure Period and Work Period at
Castro Rocks to evaluate whether harbor
seal haul-out behavior may be affected
by construction activities during these
periods. NMFS believes this improved
monitoring program will be sufficient to
collect appropriate data to adequately
evaluate the biological impact of
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construction activities on Castro Rocks
harbor seals.

Comment 16: CLP suggested that
enhanced protection and monitoring of
other, limited, haul-out sites in SFB are
critical to monitoring measures and
must be implemented under National
Environmental Policy Act (NEPA) and
MMPA.

Response: In the IHA, NMFS is
requiring Caltrans to simultaneously
monitor at least one other harbor seal
haul-out site in SFB to document
potential changes in harbor seal
population dynamics in SFB from
seismic retrofit construction disturbance
of seals at Castro Rocks.

NEPA Concerns

Comment 17: CLP states that NMFS
must comply with NEPA, which is the
statute requires the preparation of an
environmental impact statement (EIS)
where a Federal project may have a
significant adverse impact on the
environment.

Response: NMFS is issuing the IHA in
compliance with NEPA. After assessing
the effects of the Bridge project
(undertaken with the mitigation
measures) on marine mammals in an
EA, NMFS found that issuance of the
IHA will not have a significant effect on
the human environment. Accordingly,
an EIS was not prepared.

For the Bridge project as a whole, the
lead Federal agency is the Federal
Highway Administration (FHA). On
August 15, 1997, the FHA determined
that the retrofit project is categorically
excluded from NEPA. In that
determination, the FHA stated that the
retrofit project does not have a
significant effect on the human
environment.

In addition, Caltrans determined that
the retrofit project is statutorily exempt
from the California Environmental
Quality Act (CEQA) under section 180.2
of the Streets and Highways Code and
section 2180(b)(4) of the Public
Resources Code.

Comment 18: CLP states that CLP
believes that an EIS must be prepared,
unless the project is “fully mitigated,”
to avoid ‘“‘devastating impacts” (e.g.,
abandonment) on the future viability of
Castro Rocks as a harbor seal haul-out
site and adversely affecting the
population stock that relies on Castro
Rocks.

Response: NMFS does not agree that
abandonment of Castro Rocks as a haul-
out site is likely from the seismic retrofit
construction of the Bridge, provided
Caltrans undertakes the mitigation
measures required in the IHA. NMFS
expects that the short-term impact of
construction to have a temporary mod-

ification in behavior by harbor seals at
Castro Rocks and possibly by some
California sea lions. At worst,
disturbance from construction activities
is expected to cause the harbor seals to
haul-out at night at Castro Rocks
(Kopec, D., letter to CLP, dated October
3, 1997), or to utilize alternative haul-
out sites in the SFB for a short period
(Harvey, J., 1997, pers. commun.).
Therefore, NMFS expects the impacts
from the seismic retrofit construction of
the Bridge to have no more than a
negligible impact on the California
harbor seal population and does not
expect harbor seals to permanently
abandon Castro Rocks as a rookery or
haul-out. With the mitigation measures
NMPFS is requiring, the Bridge project is
expected to result in minimal
disturbance to harbor seals at Castro
Rocks.

Mitigation Measures

To limit incidental harassment to the
lowest practicable level, NMFS will
require Caltrans to implement the
following mitigation measures. First,
Caltrans must cease seismic retrofit
construction work from February 15 to
July 31 on the Bridge substructure,
towers, and superstructure between
Pier’s 52 and 57, inclusive (Closure
Period). Seismic retrofit work may occur
from August 1 to February 14 on the
Bridge substructure, towers, and
superstructure between Pier’s 52 and 57,
inclusive (Work Period). Second, no
water craft associated with construction
activities will be deployed during the
year within the “‘exclusion zone’’ except
when construction equipment is
required for seismic retrofit construction
between Piers 52 and 57, inclusive, and
within the Work Period. Vessel traffic
will be minimized in the exclusion zone
when construction activities are
occurring during the Work Period. The
boundary of the exclusion zone is
rectangular in shape (1700 ft by 800 ft
(518.2 m by 244 m)) and completely
encloses Castro Rocks and Pier’s 52-57,
inclusive. The northern boundary of
exclusion zone will be located 250 ft
(76.2 m) from the most northern tip of
Castro Rocks, and the southern
boundary will be located 250 ft (76.2 m)
from the most southern tip of Castro
Rocks. The eastern boundary will be
located 300 ft (91.4 m) from the most
eastern tip of Castro Rocks, and the
western boundary will be located 300 ft
(91.4 m) from the most western tip of
Castro Rocks. This exclusion zone will
be restricted as a controlled access area
and will be marked off with buoys and
warning signs for the entire year. Lastly,
between 9 p.m. and 7 a.m., no piles may
be installed on the Bridge, and

construction noise may not exceed 86
DBA re 20 uPa at 50 ft (15 m).

Summary of Monitoring

NMFS will require Caltrans to
monitor the impact of seismic retrofit
construction activities on harbor seals at
Castro Rocks. Monitoring will be
conducted by one or more NMFS-
approved monitors. Caltrans will
monitor at least one additional harbor
seal haul-out within SFB to evaluate
whether harbor seals use alternative
hauling-out areas as a result of seismic
retrofit disturbance at Castro Rocks.

The monitoring protocol will be
divided into the Work Period Phase
(August 1 - February 14) and the Closure
Period Phase (February 15 - July 31).
During the Work Period Phase and
Closure Period Phase, the monitor(s)
will conduct observations of seal
behavior at least 3 days/week for
approximately one tidal cycle each day
at Castro Rocks. The following data will
be recorded: (1) Number of seals on site;
(2) date; (3) time; (4) tidal height; (5)
number of adults, subadults, and pups;
(6) number of individuals with red
pelage; (7) number of females and
males; (8) number of molting seals; and
(9) details of any observed disturbances.
Concurrently, the monitor(s) will record
general construction activity, location,
duration, and noise levels. At least 2
nights/week, the monitor will conduct a
harbor seal census after midnight at
Castro Rocks. In addition, during the
Work Period Phase and prior to any
construction between Pier’s 52 and 57,
inclusive, the monitor(s) will conduct
baseline observations of seal behavior
once a day for a period of five
consecutive days immediately before
the initiation of construction in the area
to establish pre-construction behavioral
patterns. During the Work Period and
Closure Period Phases, the monitor(s)
will conduct observations of seal
behavior at the alternative San
Francisco Bay harbor seal haul-out at
least 3 days/week (Work Period) and 2
days/week (Closure Period), during a
low tide.

In addition, NMFS proposes to
require under a second authorization
that, immediately following the
completion of the seismic retrofit
construction of the Bridge, the
monitor(s) will conduct observations of
seal behavior at least 5 days/week for
approximately 1 tidal cycle (high tide to
high tide) each day, for one week/month
during the months of April, July,
October, and January. At least 2 nights/
week, the monitor will conduct an
additional harbor seal census after
midnight.
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Reporting

Caltrans will provide weekly reports
to the Southwest Regional Administer,
NMFS, including a summary of the
previous week’s monitoring activities
and an estimate of the number of harbor
seals that may have been disturbed as a
result of seismic retrofit construction
activities. These reports will provide
dates, time, tidal height, maximum
number of harbor seals ashore, number
of adults and sub-adults, number of
females/males, number of redcoats, and
any observed disturbances. A
description of retrofit activities at the
time of observation and any sound
pressure level measurements made at
the haulout will also be provided.

A draft interim report must be
submitted to the Southwest Regional
Administrator on August 1, 1998. A
draft final report must be submitted to
the Southwest Regional Administrator
within 90 days after the expiration of
Caltrans Incidental Harassment
Authorization. A final report must be
submitted to the Southwest Regional
Administrator within 30 days after
receiving comments from the Regional
Administrator on the draft final report.

NEPA

NMPFS has prepared an EA that
concludes that the impacts of Caltrans’
seismic retrofit construction of the
Bridge will not have a significant impact
on the human environment. A copy of
the EA is available upon request (see
ADDRESSES).

Conclusions

NMFS has determined that the short-
term impact of the seismic retrofit
construction of the Bridge, as described
above, will result, at worst, in the
temporary modification in behavior by
harbor seals and possibly by some
California sea lions. While behavioral
modifications, including temporarily
vacating the haul-out, may be made by
these species to avoid the resultant
visual and acoustic disturbance, this
action is expected to have a negligible
impact on the animals. In addition, no
take by injury and/or death is
anticipated, and harassment takes will
be at the lowest level practicable due to
incorporation of the mitigation
measures mentioned above.

Since NMFS is assured that the taking
will not result in more than the
incidental harassment (as defined by the
MMPA) of small numbers of Pacific
harbor seals and possibly of California
sea lions; would not have an
unmitigatable adverse impact on the
availability of these stocks for
subsistence uses; and would result in

the least practicable impact on the
stocks, NMFS has determined that the
requirements of section 101(a)(5)(D)
have been met and the authorization can
be issued. For the above reasons, NMFS
has issued an IHA for a 1-year period
beginning on the date noted above (see
EFFECTIVE DATES) for the incidental
harassment of harbor seals and
California sea lions by the seismic
retrofit of the Richmond-San Rafael
Bridge, San Francisco Bay, California,
provided the above mentioned
monitoring and reporting requirements
are incorporated.

Dated: December 16, 1997.
Hilda Diaz-Soltero,

Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 97-33387 Filed 12—-22-97; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 121797A]

Atlantic Coastal Fisheries Cooperative
Management Act; Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Coordination meeting.

SUMMARY: NMFS and the U.S. Fish and
Wildlife Service (USFWS) will hold a
joint meeting to discuss coordination of
activities that support Atlantic States
Marine Fisheries Commission coastal
fisheries management plans under the
Atlantic Coastal Fisheries Cooperative
Management Act (Pub. L. 103-206) and
the Atlantic Striped Bass Conservation
Act (Pub. L. 102-103).

DATES: The meeting will convene on
Thursday, January 15, 1998, at 10:00
a.m. and will adjourn at approximately
3:00 p.m. The meeting is open to the
public.

ADDRESSES: National Marine Fisheries
Service, 1315 East-West Highway, Silver
Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT:
Anne Lange, Intergovernmental and
Recreational Fisheries, NMFS 8484
Georgia Avenue, Silver Spring, MD
20910. Telephone: (301) 427-2014.
SUPPLEMENTARY INFORMATION: NMFS-
USFWS hold semi-annual coordination
meetings established under a
Memorandum of Understanding to
develop and implement a program to
support interstate fishery management
efforts associated with the Atlantic

Coastal Fisheries Cooperative
Management Act. The main agenda
items for this meeting are discussion of
the 1996-1997 Workplan; an update on
implementation of the Atlantic Coast
Cooperative Statistics Program; status of
cooperative coastal/citizen tagging
efforts; distribution of FY1998 Atlantic
Coastal Act funds; a 1998 striped bass
workshop; Striped Bass Act
reauthorization; and ASMFC Fishery
Management Plan work for 1998.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Anne Lange (see FOR FURTHER
INFORMATION CONTACT) at least 7 days
prior to the meeting date.

Dated: December 17, 1997.
Richard Schaefer,

Chief, Staff Office for Intergovernmental and
Recreational Fisheries, National Marine
Fisheries Service.

[FR Doc. 97-33473 Filed 12-22-97; 8:45 am]

BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 121597B]
Permits; Foreign Fishing

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of receipt of foreign
fishing applications.

SUMMARY: NMFS publishes for public
review and comment summaries of
applications submitted by the
Government of Estonia and the
Government of Lithuania requesting
authorization to conduct fishing
operations in the U.S. Exclusive
Economic Zone (EEZ) in 1998 under
provisions of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act).

ADDRESSES: Comments may be
submitted to NMFS, Office of
Sustainable Fisheries, International
Fisheries Division, 1315 East-West
Highway, Silver Spring, MD 20910; and/
or to the Regional Fishery Management
Councils listed below:

Paul J. Howard, Executive Director,
New England Fishery Management
Council, 5 Broadway, Saugus, MA
01906, (617) 231-0422;
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David R. Keifer, Executive Director,
Mid-Atlantic Fishery

Management Council, Federal
Building, Room 2115, 300 South New

Street, Dover, DE 19901-6790, (302)
674-2331.

FOR FURTHER INFORMATION CONTACT:
Robert A. Dickinson, Office of
Sustainable Fisheries, (301) 713-2337.
SUPPLEMENTARY INFORMATION: In
accordance with a Memorandum of
Understanding with the Secretary of
State, NMFS publishes for public review
and comment summaries of applications
received by the Secretary of State
requesting permits for foreign fishing
vessels to fish in the U.S. EEZ under
provisions of the Magnuson-Stevens Act
(16 U.S.C. 1801 et seq.).

This notice concerns the receipt of an
application from the Government of
Estonia and the receipt of an application
from the Government of Lithuania
requesting authorization to conduct
joint venture (JV) operations in 1998 in
the Northwest Atlantic Ocean for
Atlantic mackerel and Atlantic herring.
The large stern trawler/processors
JACOB HURT and SOELA are identified
as the Estonian vessels that would
receive Atlantic mackerel and Atlantic
herring from U.S. vessels in JV
operations, and the large stern/trawler
processors MAIRONIS and UTENA are
identified as the Lithuanian vessels that
would receive Atlantic mackerel and
Atlantic herring from U.S. vessels in JV
operations.

While both applications also request
authorization for the named vessels to
directly harvest Atlantic mackerel and
Atlantic herring, since no “Total
Allowable Level of Foreign Fishing”
(TALFF) is available for either of these
species, no foreign vessels can be
permitted to directly harvest Atlantic
mackerel or Atlantic herring.

Dated: December 16, 1997.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 97-33386 Filed 12—-22-97; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 120597A]

Marine Mammals; Scientific Research
Permit No. 473-1433

AGENCY: National Marine Fisheries
Service, National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of permit.

SUMMARY: Notice is hereby given that
Ms. Janice M. Straley, P.O. Box 273,
Sitka, Alaska 99835 has been issued a
permit to take humpback whales
(Megaptera novaeangliae), killer whales
(Orcinus orca), minke whales
(Balaenoptera acutorostrata), gray
whales (Eschrichtius robustus), and fin
whales (B. physalus) for purposes of
scientific research.

ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment
in the following offices:

Permits Division, Office of Protected
Resources, NMFS, 1315 East-West
Highway, Room 13130, Silver Spring,
MD 20910 (301/713-2289); and

Regional Administrator, Alaska
Regional Office, NMFS, NOAA, 709
West 9th Street, Federal Building,
Juneau, Alaska 99802 (907-586—7221).
SUPPLEMENTARY INFORMATION: On
October 31, 1997, notice was published
in the Federal Register (62 FR 58943)
that the above-named applicant had
submitted a request for a scientific
research permit to inadvertently harass
humpback whales (Megaptera
novaeangliae), during the course of
photo-identification research from
December 1, 1997, to November 30,
2002 in Alaska waters, and to
opportunistically photo-identify killer
whales (Orcinus orca), minke whales
(Balaenoptera acutorostrata), gray
whales (Eschrichtius robustus), and fin
whales (B. physalus) during the course
of the humpback whale studies. The
requested permit has been issued under
the authority of the Marine Mammal
Protection Act of 1972, as amended (16
U.S.C. 1361 et seq.), the Regulations
Governing the Taking and Importing of
Marine Mammals (50 CFR Part 216), the
Endangered Species Act (ESA) of 1973,
as amended (16 U.S.C. 1531 et seq.), and
the regulations governing the taking,
importing, and exporting of endangered
fish and wildlife (50 CFR part 222).

Issuance of this permit, as required by
the ESA, was based on a finding that
such permit: (1) Was applied for in good
faith; (2) will not operate to the
disadvantage of the endangered species
which is the subject of this permit; and
(3) is consistent with the purposes and
policies set forth in section 2 of the
ESA.

Dated: December 12, 1997.
Ann D. Terbush,

Chief, Permits and Documentation Division,
Office of Protected Resources, National
Marine Fisheries Service.

[FR Doc. 97-33437 Filed 12—22-97; 8:45 am]

BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 121797C]

Marine Mammals; Scientific Research
Permit No. 875-1401

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of application for
amendment.

SUMMARY: Notice is hereby given that Dr.
Christopher W. Clark, Cornell
University, Ithaca, New York 14850, has
requested an amendment to permit No.
875-1401.

DATES: Written comments must be
received on or before January 22, 1998.
ADDRESSES: The application for
amendment and related documents,
including a draft environmental
assessment (EA) that examines the
environmental consequences of issuing
the requested amended permit, are
available for review upon written
request or by appointment in the
following offices:

Permits Division, Office of Protected
Resources, NMFS, 1315 East-West
Highway, Room 13705, Silver Spring,
MD 20910 (301/713-2289); and

Regional Administrator, Southwest
Region, 501 West Ocean Boulevard,
Suite 4200, Long Beach, CA 90802-4213
(562/980-4001).

Written data or views, or requests for
a public hearing on this request, should
be submitted to the Director, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Room 13705, Silver
Spring, MD 20910. Those individuals
requesting a hearing should set forth the
specific reasons why a hearing on this
application would be appropriate.

Concurrent with the publication of
this notice in the Federal Register,
NMFS is forwarding copies of this
application for amendment to the
Marine Mammal Commission and its
Committee of Scientific Advisors.

SUPPLEMENTARY INFORMATION: The
subject amendment to permit No. 875—
1401 is requested under the authority of
the Marine Mammal Protection Act of
1972, as amended (16 U.S.C. 1361 et
seq.), the Regulations Governing the
Taking and Importing of Marine
Mammals (50 CFR part 216), the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.), and
the regulations governing the taking,
importing, and exporting of endangered
fish and wildlife (50 CFR part 222.23).
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Permit No. 875-1401 currently
authorizes the harassment of several
species of marine mammals during the
conduct of research to study the effects
of low-frequency sound produced by the
Navy’s Surface Towed Array
Surveillance System Low Frequency
Active (SURTASS LFA) system on the
behavior of blue whales (Balaenoptera
musculus) and fin whales (Balaenoptera
physalus) feeding in the Southern
California Bight during September/
October of 1997 and/or 1998. An
amendment to the Permit to conduct
playback experiments on gray whales
(Eschrichtius robustus) migrating along
the central California coast during
January 1998 is in final review.

Dr. Clark is now requesting that the
Permit be amended to provide for the
conduct of playback experiments using
the SURTASS LFA sound source to
study behavioral responses of breeding
and nursing humpback whales
(Megaptera novaeangliae) and foraging
sperm whales (Physeter macrocephalus)
in Hawaii during February-April of
1998. Individuals of several other
cetacean, pinniped, and sea turtle
species may be taken (i.e., by
harassment or auditory temporary
threshold shift) during the proposed
experiments.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), a draft EA
examining the environmental
consequences of issuing the requested
amended permit has been prepared.
Based upon this draft EA, NMFS has
preliminarily concluded that issuance of
the requested permit will not have a
significant effect on the human
environment.

Dated: December 18, 1997.

Ann D. Terbush,

Chief, Permits and Documentation Division,
Office of Protected Resources, National
Marine Fisheries Service.

[FR Doc. 97-33474 Filed 12-22-97; 8:45 am]

BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 121797D]

Marine Mammals; Permit No. 965
(P66J)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of application for
amendment.

SUMMARY: Notice is hereby given that
Alaska Department of Fish and Game,
P.O. Box 25526, Juneau, AK 99802—
5526, has requested an amendment to
permit no. 965.

DATES: Written or telefaxed comments
must be received on or before January
22,1998.

ADDRESSES: The amendment request
and related documents are available for
review upon written request or by
appointment in the following office(s):

Permits and Documentation Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room 13130,
Silver Spring, MD 20910 (301/713—
2289); and

Alaska Region, NMFS, P.O. Box
21668, Juneau, AK 99802 (907/586—
7221).

Written comments or requests for a
public hearing on this request should be
submitted to the Chief, Permits and
Documentation Division, F/PR1, Office
of Protected Resources, NMFS, 1315
East-West Highway, Room 13130, Silver
Spring, MD 20910. Those individuals
requesting a hearing should set forth the
specific reasons why a hearing on this
particular amendment request would be
appropriate.

Comments may also be submitted by
facsimile at (301) 713-0376, provided
the facsimile is confirmed by hard copy
submitted by mail and postmarked no
later than the closing date of the
comment period. Please note that
comments will not be accepted by email
or other electronic media.

Concurrent with the publication of
this notice in the Federal Register,
NMPFS is forwarding copies of this
application to the Marine Mammal
Commission and its Committee of
Scientific Advisors.

SUPPLEMENTARY INFORMATION: The
subject amendment to permit no. 965,
issued on June 19, 1995 (60 FR 34233)
is requested under the authority of the
Marine Mammal Protection Act of 1972,
as amended (16 U.S.C. 1361 et seq.), the
regulations governing the taking and
importing of marine mammals (50 CFR
part 216), the Endangered Species Act of
1973, as amended (16 U.S.C. 1531 et
seq.), and the regulations governing the
taking, importing, and exporting of
endangered fish and wildlife (50 CFR
222.23).

Permit no. 965 authorizes the permit
holder to: to take a maximum of 125
Steller sea lions (Eumetopias jubatus)
by trapping, darting, sampling, and gas
anesthesia (including a maximum of 20
by recapture for follow-up blood
sampling and removal of instruments); a
maximum of 400 Steller pups over 6
months old by hand capture, gas

anesthesia, and marking; a maximum of
10,000 Stellers by harassment during
the course of capturing suitable animals;
a maximum of 15 Stellers by
unintentional mortality during the
course of capture and chemical
immobilization and salvaged specimens
of stranded animals, premature pups,
and mortalities associated with this and
other research activities. The holder is
also authorized to take up to 30
rehabilitated California sea lions
(Zalophus californianus) by injection
with experimental immobilization drugs
and a maximum of 3 for unintentional
mortality. All takes will be over a 5-year
period.

The permit holder requests
amendment to the permit for:
Underwater capture of 10 additional (25
total) juvenile Steller sea lions through
use of a leash around their necks, with
the opposite end of the leash attached
to a buoy at the surface; and use of
diazepam, xylazine, or medetomidine as
a sedative with either flumazenil,
tolazoline, or atipamezole as the
reversal agent.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), an initial
determination has been made that the
activity proposed is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Dated: December 18, 1997.
Ann D. Terbush,

Chief, Permits and Documentation Division,
Office of Protected Resources, National
Marine Fisheries Service.

[FR Doc. 97-33475 Filed 12—-22-97; 8:45 am]

BILLING CODE 3510-22-F

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meeting

AGENCY HOLDING THE MEETING:
Commodity Futures Trading
Commission.

TIME AND DATE: 11:00 a.m., Friday,
January 30, 1998.

PLACE: 1155 21st St., N.W., Washington,
DC, 9th FIl. Conference Room.

STATUS: Closed.

MATTERS TO BE CONSIDERED: Surveillance
Matters.

CONTACT PERSON FOR MORE INFORMATION:
Jean A. Webb, 202-418-5100.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 97-33628 Filed 12—-19-97; 2:36 pm]
BILLING CODE 6351-01-M
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COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meeting

AGENCY HOLDING THE MEETING:
Commodity Futures Trading
Commission.

TIME AND DATE: 11:00 a.m., Friday,
January 23, 1998.

PLACE: 1155 21st St., N.W., Washington,
D.C., 9th Fl. Conference Room.

STATUS: Closed.

MATTERS TO BE CONSIDERED: Surveillance
Matters.

CONTACT PERSON FOR MORE INFORMATION:
Jean A. Webb, 202-418-5100.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 97-33629 Filed 12-19-97; 2:36 pm]
BILLING CODE 6351-01-M

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meeting

AGENCY HOLDING THE MEETING:
Commodity Futures Trading
Commission.

TIME AND DATE: 11:00 a.m., Friday,
January 2, 1998.

PLACE: 1155 21st St., N.W., Washington,
D.C., 9th FIl. Conference Room.

STATUS: Closed.

MATTERS TO BE CONSIDERED: Surveillance
Matters.

CONTACT PERSON FOR MORE INFORMATION:
Jean A. Webb, 202-418-5100.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 97-33632 Filed 12-19-97; 2:36 pm]
BILLING CODE 6351-01-M

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meeting

AGENCY HOLDING THE MEETING:
Commodity Futures Trading
Commission.

TIME AND DATE: 11:00 a.m., Friday,
January 16, 1998.

PLACE: 1155 21st St., N.W., Washington,
D.C., 9th FI. Conference Room.

STATUS: Closed.

MATTERS TO BE CONSIDERED: Surveillance
Matters.

CONTACT PERSON FOR MORE INFORMATION:
Jean A. Webb, 202-418-5100.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 97-33630 Filed 12-19-97; 2:36 pm]
BILLING CODE 6351-01-M

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meeting

AGENCY HOLDING THE MEETING:
Commodity Futures Trading
Commission.

TIME AND DATE: 2:00 p.m., Monday,
January 26, 1998.

PLACE: 1155 21st St., N.W., Washington,
D.C., 9th FIl. Conference Room.

STATUS: Closed.

MATTERS TO BE CONSIDERED:
Adjudicatory Matters.

CONTACT PERSON FOR MORE INFORMATION:
Jean A. Webb, 202—418-5100.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 97-33633 Filed 12-19-97; 2:36 pm]
BILLING CODE 6351-01-M

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meeting

AGENCY HOLDING THE MEETING:
Commodity Futures Trading
Commission.

TIME AND DATE: 2:00 p.m., Monday,
January 5, 1998.

PLACE: 1155 21st St., NW., Washington,
DC, 9th FI. Conference Room.

STATUS: Closed.

MATTERS TO BE CONSIDERED:
Adjudicatory Matters.

CONTACT PERSON FOR MORE INFORMATION:
Jean A. Webb, 202-418-5100.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 97-33635 Filed 12-19-97; 2:36 pm]
BILLING CODE 6351-01-M

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meeting

AGENCY HOLDING THE MEETING:
Commodity Futures Trading
Commission.

TIME AND DATE: 2:00 p.m., Wednesday,
January 21, 1998.

PLACE: 1155 21st St., NW., Washington,
DC, 9th FI. Conference Room.

STATUS: Closed.

MATTERS TO BE CONSIDERED:
Adjudicatory Matters.

CONTACT PERSON FOR MORE INFORMATION:
Jean A. Webb, 202-418-5100.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 97-33636 Filed 12—19-97; 2:36 pm]
BILLING CODE 6351-01-M

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meeting

AGENCY HOLDING THE MEETING:
Commodity Futures Trading
Commission.

TIME AND DATE: 11:00 a.m., Friday,
January 9, 1998.

PLACE: 1155 21st St., N.W., Washington,
D.C., 9th Fl. Conference Room.

STATUS: Closed.

MATTERS TO BE CONSIDERED: Surveillance
Matters.

CONTACT PERSON FOR MORE INFORMATION:
Jean A. Webb, 202-418-5100.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 97-33631 Filed 12-19-97; 2:36 pm]
BILLING CODE 6351-01-M

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meeting

AGENCY HOLDING THE MEETING:
Commodity Futures Trading
Commission.

TIME AND DATE: 2:00 p.m., Monday,
January 12, 1998.

PLACE: 1155 21st St., NW., Washington,
DC, 9th Fl. Conference Room.

STATUS: Closed.

MATTERS TO BE CONSIDERED:
Adjudicatory Matters.

CONTACT PERSON FOR MORE INFORMATION:
Jean A. Webb, 202-418-5100.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 97-33634 Filed 12-19-97; 2:36 pm]
BILLING CODE 6351-01-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Proposed Collection; Comment
Request

AGENCY: Defense Finance and
Accounting Service (DFAS).

ACTION: Notice.

In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Defense
Finance and Accounting Service
announces the proposed reinstatement
of customer service data collection and
seeks public comment on the provisions
thereof. Comments are invited on: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
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agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed
information collection; (c) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(d) ways to minimize the burden of the
information collection on respondents,
including through the use of automated
collection techniques or other forms of
information technology.

DATES: Consideration will be given to all
comments received by February 23,
1998.

ADDRESSES: Written comments and
recommendations on the proposed
information collection should be sent to
Defense Finance and Accounting
Service, Customer Service, ATTN: Mr.
Darren Gomez, 1931 Jefferson Davis
Highway, Arlington, VA 22240-5291.
FOR FURTHER INFORMATION CONTACT:

To request information on this proposed
information collection or to obtain a
copy of the proposal and associated
collection instruments, please write to
the above address, or call DFAS
Customer Service at (703) 607-3930.

Title; Associated Form; and OMB
Number: Customer Satisfaction Surveys-
Generic Clearance, OMB Number 0730-
0003.

Needs and Uses: The information
collection requirement is necessary to
determine the kind and quality of
services DFAS customers want and
expect, as well as their satisfaction with
DFAS’s existing services.

Affected Public: Individuals or
Households, Business or other for profit,
Not-for-profit institutions, Federal
Government, and State, Local or Tribal
Government.

Annual Burden Hours: Estimated
2,958.

Number of Respondents: Estimated
20, 150.

Responses per Respondent: 1.

Average Burden per Response: 6
minutes.

Frequency: Annually.
SUPPLEMENTARY INFORMATION: Summary
of Information Collection

DFAS will conduct a variety of
activities to include, but not necessarily
limited to customer satisfaction surveys,
transaction based comment cards,
transaction based telephone interviews,
Interactive Voice Response Systems
(IVRS) telephonic surveys, etc. If the
customer feedback activities were not
conducted, DFAS would not only in
violation of E.O. 12862, but would also
not have the knowledge necessary to
provide the best service possible and
provide unfiltered feedback from the
customer for our process improvement

activities. The information collected
provides information about customer
perceptions and can help identify
agency operations that need quality
improvement, provide early detection of
process or systems problems, and focus
attention on areas where customer
service and functional training or
changes in existing operations will
improve service delivery.

Dated: December 17, 1997.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 97-33365 Filed 12—-22-97; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF DEFENSE
Department of the Army

Privacy Act of 1974; System of
Records

AGENCY: Department of the Army.

ACTION: Notice to amend systems of
records.

SUMMARY: The Department of the Army
is amending systems of records notices
in its existing inventory of record
systems subject to the Privacy Act of
1974, (5 U.S.C. 552a), as amended.

DATES: This proposed actions will be
effective without further notice on
January 22, 1998 unless comments are
received which result in a contrary
determination.

ADDRESSES: Privacy Act Officer, Records
Management Program Division, U.S.
Total Army Personnel Command,
ATTN: TAPC-PDR-P, Stop C55, Ft.
Belvoir, VA 22060-5576.

FOR FURTHER INFORMATION CONTACT: Ms.
Janice Thornton at (703) 806—4390 or
DSN 656—-4390.

SUPPLEMENTARY INFORMATION: The
Department of the Army systems of
records notices subject to the Privacy
Act of 1974, (5 U.S.C. 552a), as
amended, have been published in the
Federal Register and are available from
the address above.

The specific changes to the records
systems being amended are set forth
below followed by the notices, as
amended, published in their entirety.
The proposed amendments are not
within the purview of subsection (r) of
the Privacy Act of 1974, (5 U.S.C. 552a),
as amended, which requires the
submission of a new or altered systems
reports.

Dated: December 17, 1997.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

A0351aTRADOC

SYSTEM NAME:

Army School Student Files (February
2,1996, 61 FR 3916).

CHANGES:
* * * * *

SYSTEM MANAGER(S) AND ADDRESS:

Delete entry and replace with
‘Commander, U.S. Army Combined
Arms Command, ATTN: ATZL-IMS-AR
(Privacy Act Officer), Fort Leavenworth,
KS 66027-2309.’

* * * * *

A0351aTRADOC

SYSTEM NAME:
Army School Student Files.

SYSTEM LOCATION:

All Army schools, colleges, and
training centers.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Students who attend formal and/or
non-resident courses of instruction at
Army schools, colleges and training
centers.

CATEGORIES OF RECORDS IN THE SYSTEM:

Individual academic records
consisting of courses attended, length of
each, extent of completion and results;
aptitudes and personal qualities,
including corporate fitness results;
grade and rating attained; and related
information; collateral individual
training records comprising information
posted to the basic individual academic
training record or other long term
records; faculty board files pertaining to
the class standing/rating/classification/
proficiency of students; class academic
records maintained by training
instructors indicating attendance and
progress of class member instructors
indicating attendance and progress of
class members.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations and E.O. 9397 (SSN).

PURPOSE(S):

To determine eligibility of students
for attendance, monitor progress, record
completion of academic requirements,
and document courses which may be
prerequisites for attendance/
participation in other courses of
instruction.
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ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSE OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The ‘Blanket Routine Uses’ set forth at
the beginning of the Army’s compilation
of systems of records notices also apply
to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM.

STORAGE!

Paper records in file folders, cards,
computer magnetic tapes/disks;
printouts.

RETRIEVABILITY:

By individual’s name, Social Security
Number/military service number.

SAFEGUARDS:!

Information is stored in locked
cabinets or rooms, accessed only by
authorized individuals having official
need thereof.

User identification passwords are
assigned each person with authorized
access to the records. Each sign-on is
authenticated by system software.
Identification passwords are change
every six months, additions and
deletions occur at any time a new
person is assigned or someone leaves.
The above meets Army Information
System Security Regulation
requirements.

RETENTION AND DISPOSAL:

Individual and class academic records
are destroyed after 40 years; collateral
individual training records and faculty
board files are destroyed after 1 year.

SYSTEM MANAGER(S) AND ADDRESS:
Commander, U.S. Army Combined
Arms Command, ATTN: ATZL-IMS-AR
(Privacy Act Officer), Fort Leavenworth,

KS 66027-2309.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the
Academic Record Office of the Army
school, college, or training center
attended.

Individual should provide full name,
student number, course title and class
number, or description of type training
received and dates of attendance/
enrollment.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the Academic Record Office
of the Army School, college, or training
center attended.

Individual should provide full name,
student number, course title and class
number, or description of type training
received and dates of attendance/
enrollment.

CONTESTING RECORD PROCEDURES:

The Army’s rules for accessing
records, contesting contents; and
appealing initial agency determinations
are contained in Army Regulation 340—
21; 32 CFR part 505; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:
From the staff and faculty of

appropriate school, college, or training

center responsible for the instruction.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

A0351bTRADOC

SYSTEM NAME:

Army Correspondence Course
Program (ACCP) (February 2, 1996, 61
FR 3917).

CHANGES:!
* * * * *

SYSTEM LOCATION:

Delete entry and replace with
‘Commander, U.S. Army Training
Support Center, ATTN: ATIC-TIS, Fort
Eustis, VA 23604-5166.

* * * * *

SYSTEM MANAGER(S) AND ADDRESS:

Delete entry and replace with
‘Commander, U.S. Army Transportation
Center, ATTN: ATZS-IMO-RM (Privacy
Act Officer), Fort Eustis, VA 23604—
5000.

* * * * *

A0351bTRADOC

SYSTEM NAME!

Army Correspondence Course
Program (ACCP).

SYSTEM LOCATION:

Commander, U.S. Army Training
Support Center, ATTN: ATIC-TIS, Fort
Eustis, VA 23604-5166.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Members of the Army, Navy, Marine
Corps, and Air Force, Reserve Officer
Training Corps and National Defense
Cadet Corps students, Department of

Defense civilian employees, and
approved foreign military personnel
enrolled in a non-resident course
administered by the Army Institute for
Professional Development.

CATEGORIES OF RECORDS IN THE SYSTEM:

Files contain name, grade/rank, Social
Security Number, address, service
component, branch, personnel
classification, military occupational
specialty, credit hours accumulated,
examination and lesson grades, student
academic status, curricula, course
description.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
10 U.S.C. 3013 and E.O. 9397 (SSN).

PURPOSE(S):

To record lessons and/or exam grades;
maintain student academic status;
course and subcourse descriptions;
produce course completion certificates
and reflect credit hours earned; and
produce management summary reports.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The ‘Blanket Routine Uses’ set forth at
the beginning of the Army’s compilation
of systems of records notices also apply
to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE!

Magnetic tapes, discs, paper
printouts, and microfiche.

RETRIEVABILITY:
By Social Security Number.

SAFEGUARDS:

Random number sign-on
authentication for each inquiry made to
the system is required. Sign-on decks to
enable such access are updated weekly,
safeguarded under Army Regulation
380-19, Information Systems Security,
and are unique to one terminal only.
Access is granted only to designated
personnel at the Army Institute for
Professional Development responsible
for the administration and processing of
non-resident students.

RETENTION AND DISPOSAL:

Machine records are retained during
student’s enrollment, after which
student’s records are transferred to the
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Academic Records System History File
for indefinite retention. Non-resident
students are assigned a 12 month
enrollment period. A hard copy
transcript reflecting the student’s
personal and academic data is
produced; this is retained by the Army
Institute of Professional Development
for 3 years, then transferred to the
National Personnel Records Center, St.
Louis, MO, where it is retained for 37
years, then destroyed.

SYSTEM MANAGER(S) AND ADDRESS:

Commander, U.S. Army
Transportation Center, ATTN: ATZS-
IMO-RM (Privacy Act Officer), Fort
Eustis, VA 23604-5000.

NOTIFICATION PROCEDURE!

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the
Commander, U.S. Army Training
Support Center, ATTN: ATIC-TIS, Fort
Eustis, VA 23604-5166.

Individual should provide full name,
Social Security Number, and signature
for identification.

Individual making request in person
must provide acceptable identification
such as driver’s license and military
identification.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the Commander, U.S. Army
Training Support Center, ATTN: ATIC-
TIS, Fort Eustis, VA 23604-5166.

Individual should provide full name,
Social Security Number, and signature
for identification.

Individual making request in person
must provide acceptable identification
such as driver’s license and military
identification.

CONTESTING RECORD PROCEDURES:

The Army'’s rules for accessing
records, contesting content, and
appealing initial agency determinations
are contained in Army Regulation 340—
21; 32 CFR part 505; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:

From individual upon enrollment,
from class records and instructors, and
from graded examinations.

EXEMPTIONS CLAIMED FOR THE SYSTEM:

None.

AO0600DARP

SYSTEM NAME:

Career Management Files of Dual
Component Personnel (February 22,
1993, 58 FR 10132).

CHANGES:

SYSTEM IDENTIFIER:

Delete entry and replace with
‘AO600ARPC’.

* * * * *

SYSTEM MANAGER(S) AND ADDRESS:

Delete entry and replace with
‘Commander, U.S. Army Reserve
Personnel Center, ATTN: ARPC-IMG-F,
9700 Page Boulevard, St. Louis, MO
63132-5200."

* * * * *

AO0600ARPC

SYSTEM NAME:

Career Management Files of Dual
Component Personnel.

SYSTEM LOCATION:

U.S. Army Reserve Personnel Center,
9700 Page Boulevard, St. Louis, MO
63132-5200.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Any reserve or warrant officer on
active duty as a Regular Army enlisted
man; any reserve officer on active duty
as a Regular Army warrant officer.

CATEGORIES OF RECORDS IN THE SYSTEM:
Name, rank, Social Security Number,
basic pay entry date, promotion
eligibility date, mandatory removal date,
military education, copies of officer
evaluation reports, academic reports,
qualification records, letters of
appreciation and commendation,
general orders, concerning awards; and
similar documents, records and reports.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations; 10 U.S.C. 3013; and E.O.
9397 (SSN).

PURPOSE(S):

To advise reserve officers when they
will be considered for promotion,
military education that needs to be
completed for eligibility; to determine if
officer should be removed for
substandard performance of duty; to
advise of eligibility for retirement as
either an officer or enlisted person; to
apprise individuals of changes in the
reserve program affecting them.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.

552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The ‘Blanket Routine Uses’ set forth at
the beginning of the Army’s compilation
of systems of records notices also apply
to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Paper records in file folders; magnetic
tape/disc.

RETRIEVABILITY:

By individual’s surname and Social
Security Number.

SAFEGUARDS:!

All records are restricted to officially
designated individuals having need
therefor in assigned duties. Records are
maintained in secured buildings;
automated data are stored in vaults.

RETENTION AND DISPOSAL:

Records in this system are combined
with Army personnel records. Dual
Component officer and enlisted Official
Military Personnel Files are retained at
the U.S. Army Enlisted Records and
Evaluation Center, if serving as an
enlisted person and the U.S. Total Army
Personnel Command, if a warrant
officer. Officer Military Personnel
Records Jackets are to be maintained at
the dual component individual’s current
unit of assignment. Dual Component’s
Career Management Individual Files are
maintained at the U.S. Army Reserve
Personnel Center, ATTN: ARPC-IMG-F.

SYSTEM MANAGER(S) AND ADDRESS:

Commander, U.S. Army Reserve
Personnel Center, ATTN: ARPC-IMG-F,
9700 Page Boulevard, St. Louis, MO
63132-5200.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the
Commander, U.S. Army Reserve
Personnel Center, ATTN: ARPC-IMG-F,
9700 Page Boulevard, St. Louis, MO
63132-5200.

For verification purposes, individual
should provide full name, Social
Security Number, current address and
telephone number and signature.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the Commander, U.S. Army
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Reserve Personnel Center, ATTN:
ARPC-IMG-F, 9700 Page Boulevard, St.
Louis, MO 63132-5200.

For verification purposes, individual
should provide full name, Social
Security Number, current address and
telephone number and signature.

CONTESTING RECORD PROCEDURES:

The Army’s rule for accessing records,
and for contesting contents and
appealing initial agency determinations
are contained in Army Regulation 340—
21; 32 CFR part 505; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:
From Army records and reports.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

AO600USAREUR

SYSTEM NAME:

USAREUR Community Automation
System (UCAS) (February 22, 1993, 58
FR 10133).

CHANGES:!
* * * * *

SYSTEM MANAGER(S) AND ADDRESS:

Delete entry and replace with
‘Commander-in-Chief, United States
Army, Europe, and Seventh Army,
ATTN: AEACC, CMR 420, APO AE
09014-0100.’

* * * * *

AO600USAREUR

SYSTEM NAME:

USAREUR Community Automation
System (UCAS).

SYSTEM LOCATION:

Each United States Army Europe
community. United States Army Europe
and Seventh Army, APO AE 09014—
0100.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

U.S. Army Europe (USAREUR) and
Seventh Army military and civilian
members and their dependents.

CATEGORIES OF RECORDS IN THE SYSTEM:

Name, Social Security Number,
command and unit of assignment,
military occupational skill, sex, date of
birth, date eligible to return from
overseas, basic active service date, pay
entry basic date, expiration term of
service, date of rank, rank/grade,
promotion status, citizenship, marital
status, spouse’s Social Security Number
(for military spouse), insurance and
beneficiary data for Department of
Defense Form 93 (Record of Emergency

Data) and Department of Veterans
Affairs Form 29-8286 (Serviceman’s
Group Life Insurance Election)
completion in an automated format (DD
Form 93-E and SGLV Form 8286-E),
address, work and home telephone
numbers, type of tour, dependent status
and relationships, marriage data, type
and date of cost of living allowance,
port call date, departure date and order
number, exceptional family member
status, household goods/hold baggage,
vehicle-shipment dates/destinations/
weights.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations; E.O. 9397 (SSN); and Army
Regulation 600-8, Military Personnel
Operations.

PURPOSE(S):

The primary purpose of UCAS is to
provide a central database containing all
information required to in-process or
out-process individuals within a
USAREUR community. This data base is
shared among five community work
centers that need information on
arriving and departing personnel. These
work centers, the Central Processing
Facility, Personnel Services Company,
Finance Office, Housing Office and the
Transportation Office, have access to
certain portions of the UCAS data base.
Data base information updates made by
each work center are shared by all work
centers that need the information. The
centralized data base reduces in-
processing and out-processing time
since individuals no longer need to
furnish the same information at each
work centers.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The ‘Blanket Routine Uses’ set forth at
the beginning of the Army’s compilation
of systems of records notices also apply
to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:
STORAGE!

Computer magnetic tapes and discs;
computer printouts.

RETRIEVABILITY:

By Social Security Number, name, or
other individual or group identifier.

SAFEGUARDS:

Physical security devices, computer
hardware and software security features,
and personnel clearances for
individuals working with the system.
Automated media and equipment are
protected by controlled access to
computer rooms.

RETENTION AND DISPOSAL:

Information is destroyed 30 days after
individual’s tour of duty with that
community ends.

SYSTEM MANAGER(S) AND ADDRESS:

Commander-in-Chief, United States
Army, Europe, and Seventh Army,
ATTN: AEACC, CMR 420, APO AE
09014-0100.

NOTIFICATION PROCEDURES:

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the
Commander-in-Chief, United States
Army, Europe, and Seventh Army,
ATTN: AEACC, CMR 420, APO AE
09014-0100.

Individuals should provide sufficient
details to permit locating pertinent
records, such as full name, Social
Security Number, and current address.
Request must be signed by individual.

RECORD ACCESS PROCEDURES:

Individuals seeking access to records
themselves contained in this record
about system should address written
inquiries to the Commander-in-Chief,
United States Army, Europe, and
Seventh Army, ATTN: AEACC, CMR
420, APO AE 09014-0100.

Individual should provide sufficient
details to permit locating pertinent
records, such as full name, Social
Security Number, and current address.
Request must be signed by individual.

CONTESTING RECORD PROCEDURES:

The Army’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are contained in Army Regulation 340—
21; 32 CFR part 505; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:

From the individual; Army records,
reports and other official documents;
Army Standard Automated Management
Information Systems.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

A0600-8DARP

SYSTEM NAME:

Individual Ready, Standby, and
Retired Reserve Personnel Information
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System (February 22, 1993, 58 FR
10134).

CHANGES:

SYSTEM IDENTIFIER:

Delete entry and replace with ‘A0600—
8ARPC’.

* * * * *

SYSTEM MANAGER(S) AND ADDRESS:

Delete entry and replace with
‘Commander, U.S. Army Reserve
Personnel Center, ATTN: ARPC-IMG-F,
9700 Page Boulevard, St. Louis, MO
63132-5200.’

* * * * *

A0600-8ARPC

SYSTEM NAME:

Individual Ready, Standby, and
Retired Reserve Personnel Information
System.

SYSTEM LOCATION:

U.S. Army Reserve Personnel Center,
9700 Page Boulevard, St. Louis, MO
63132-5200.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Members of the U.S. Army Reserve
and assigned to a Reserve unit and not
serving on extended active duty in an
entitled reserve status.

CATEGORIES OF RECORDS IN THE SYSTEM:

Personal and military status and
qualifications data.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations; 10 U.S.C. 3013; and E.O.
9397 (SSN).

PURPOSE(S):

To maintain personnel data on
members assigned to individual ready,
standby, and retired Army Reserves; to
select and order individuals to military
active duty training, to identify
personnel for promotion; to determine
those not qualified for retention in the
reserve forces; to issue annual statement
of retirement credits; to select qualified
members for potential assignment to
active Army units and reserve
component units in the event of
mobilization.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The ‘Blanket Routine Uses’ set forth at
the beginning of the Army’s compilation
of systems of records notices also apply
to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:
Computer magnetic tapes and discs.

RETRIEVABILITY:
By Social Security Number.

SAFEGUARDS!

Records are located in secured
building; access requires an ID badge
and is limited to individuals having
official need therefor.

RETENTION AND DISPOSAL:

Records are maintained for 7 months
after individual completes statutory or
contractual reserve commitment.

SYSTEM MANAGER(S) AND ADDRESS:

Commander, U.S. Army Reserve
Personnel Center, ATTN: ARPC-IMG-F,
9700 Page Boulevard, St. Louis, MO
63132-5200.

NOTIFICATION PROCEDURE!

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the
Commander, U.S. Army Reserve
Personnel Center, ATTN: ARPC-IMG-F,
9700 Page Boulevard, St. Louis, MO
63132-5200.

For verification purposes, individual
should provide full name, Social
Security Number, current address and
telephone number, and signature.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the Commander, U.S. Army
Reserve Personnel Center, ATTN:
ARPC-IMG-F, 9700 Page Boulevard, St.
Louis, MO 63132-5200.

For verification purposes, individual
should provide full name, Social
Security Number, current address and
telephone number, and signature.

CONTESTING RECORD PROCEDURES:

The Army’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are contained in Army Regulation 340—
21; 32 CFR part 505; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:
From the Official Military Personnel

File and the Military Personnel Records
Jacket.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

A0600-8NGB

SYSTEM NAME:

Standard Installation/Division
Personnel System Army National Guard
(SIDPERS-ARNG) (February 22, 1993,
58 FR 10135).

CHANGES:
* * * * *

RETENTION AND DISPOSAL:
Delete entry and replace with ‘Data on
all members of the Army National
Guard is archived to magnetic media
monthly and destroyed after two (2)

years.’
* * * * *

SYSTEM MANAGER(S) AND ADDRESS:

Delete entry and replace with
‘National Guard Bureau, Army National
Guard Readiness Center, ATTN: NGB-
ARP-CS, 111 South George Mason
Drive, Arlington, VA 22204-1382.’

* * * * *

A0600-8NGB

SYSTEM NAME:

Standard Installation/Division
Personnel System Army National Guard
(SIDPERS-ARNG).

SYSTEM LOCATION:

The system operates at two levels.
Each state ARNG headquarters has
primary responsibility for editing and
updating the database; the National
Guard Bureau (NGB) centrally collects
and controls data flows to/from the
states thereby creating the database for
reports preparation to Headquarters,
Department of the Army, Department of
Defense, and other agencies. Addresses
for each state headquarters may be
obtained from the National Guard
Bureau, Army National Guard Readiness
Center, ATTN: NGB-ARP-CS, 111 South
George Mason Drive, Arlington, VA
22204-1382.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Members of the Army National Guard.

CATEGORIES OF RECORDS IN THE SYSTEM:

Soldier’s name, Social Security
Number, grade/rank, sex, race, ethnic
group, current military assignment,
military qualifications, dates relevant to
military service, civilian occupation,
and other similar relevant data.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations; 10 U.S.C. 3013; and E.O.
9397 (SSN).
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PURPOSE(S):

The principal purposes are to report
accessions and losses to ARNG strength;
to provide information for personnel
management; and to support automated
interfaces with authorized information
systems for pay, mobilization, etc.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The ‘Blanket Routine Uses’ set forth at
the beginning of the Army’s compilation
of systems of records notices also apply
to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:!
Magnetic tapes/discs.

RETRIEVABILITY:
By name and Social Security Number.

SAFEGUARDS:!

Access to data storage area and
distribution of printouts is controlled.
Approval of functional manager must be
obtained before data may be retrieved or
distributed.

RETENTION AND DISPOSAL:

Data on all members of the Army
National Guard isarchived to magnetic
media monthly and destroyed after two
(2) years.

SYSTEM MANAGER(S) AND ADDRESS:

National Guard Bureau, Army
National Guard Readiness Center,
ATTN: NGB-ARP-CS, 111 South George
Mason Drive, Arlington, VA 22204—
1382.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the National
Guard Bureau, Army National Guard
Readiness Center, ATTN: NGB-ARP-CS,
111 South George Mason Drive,
Arlington, VA 22204-1382.

For verification purposes, individual
should provide full name, service
identification number, present address
and telephone number, and signature.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written

inquiries to the National Guard Bureau,
Army National Guard Readiness Center,
ATTN: NGB-ARP-CS, 111 South George
Mason Drive, Arlington, VA 22204—
1382.

For verification purposes, individual
should provide full name, service
identification number, present address
and telephone number, and signature.

CONTESTING RECORD PROCEDURES:

The Army’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are contained in Army Regulation 340—
21; 32 CFR part 505; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:

From the individual, individual’s
personnel and pay files, other Army
records and reports.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

A0600-8-1cTAPC

SYSTEM NAME:

Casualty Information System (CIS)
(February 22, 1993, 58 FR 10139).

CHANGES:
* * * * *

SYSTEM NAME:
Delete entry and replace with ‘Army
Casualty Information Processing System

(ACIPS).

* * * * *

A0600-8-1cTAPC

SYSTEM NAME:

Army Casualty Information
Processing System (ACIPS).

SYSTEM LOCATION:

U.S. Total Army Personnel Command,
2461 Eisenhower Avenue, Alexandria,
VA 22331-0481.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Army personnel who are reported as
casualties in accordance with Army
Regulation 600-8-1, Army Casualty
Operations, Assistance, Insurance and
Line of Duty Administrative Procedures.

CATEGORIES OF RECORDS IN THE SYSTEM:

Individual’s name, Social Security
Number, date of birth, branch of service,
organization, duty, military
occupational specialty (MOS), rank, sex,
race, religion, home of record, and other
pertinent information; Military
Personnel Records Jacket (MPRJ),
health/dental records, all
correspondence between Department of
the Army and soldier, soldier’s primary

next of kin/secondary next of kin,
inquiries from other agencies and
individuals, DD Form 1300 (Report of
Casualty).

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

10 U.S.C. 3013; Pub. L. 93-289; and
E.O. 9397 (SSN).

PURPOSE(S):

To respond to inquiries; to provide
statistical data comprising type,
number, place and cause of incident to
Army members.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The ‘Blanket Routine Uses’ set forth at
the beginning of the Army’s compilation
of systems of records notices also apply
to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Magnetic tapes, computer printouts,
punch cards, paper records in file
cabinets.

RETRIEVABILITY:

By individual’s name and/or Social
Security Number or any other data
element.

SAFEGUARDS:!

All information is restricted to a
secure area in buildings which employ
security guards.

Computer printouts and magnetic
tapes and files are protected by
password known only to properly
screened personnel possessing special
authorization for access.

RETENTION AND DISPOSAL:
Records are permanent.

SYSTEM MANAGER(S) AND ADDRESS:
Commander, U.S. Total Army

Personnel Command, 2461 Eisenhower

Avenue, Alexandria, VA 22331-0481.

NOTIFICATION PROCEDURE:

Individuals seeking to determine if
information about themselves is
contained in this record system should
address written inquiries to the
Commander, U.S. Total Army Personnel
Command, ATTN: TAPC-PEC, 2461
Eisenhower Avenue, Alexandria, VA
22331-0481.
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Individual should provide full name,
current address and telephone number,
and should identify the person who is
the subject of the inquiry by name, rank
and Social Security Number.

RECORD ACCESS PROCEDURES:

Individuals seeking access to records
about themselves contained in this
record system should address written
inquiries to the Commander, U.S. Total
Army Personnel Command, ATTN:
TAPC-PEC, 2461 Eisenhower Avenue,
Alexandria, VA 22331-0481.

Individual should provide full name,
current address and telephone number,
and should identify the person who is
the subject of the inquiry by name, rank
and Social Security Number.

CONTESTING RECORD PROCEDURES:

The Army’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are contained in Army Regulation 340—
21; 32 CFR part 505; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:

From casualty reports received from
Army commanders and from
investigations conducted by Army
commanders under AR 15-6,
Procedures for Investigating Officers
and Boards of Officers.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

A0601-141 DASG

SYSTEM NAME!

Army Medical Procurement Applicant
Files (February 22, 1993, 58 FR 10144).

CHANGES:
* * * * *

SYSTEM MANAGER(S) AND ADDRESS:

Delete entry and replace with
‘Commander, U.S. Army Recruiting
Command, ATTN: Health Services
Division, Fort Knox, KY 40121-2726.’

* * * * *

A0601-141 DASG

SYSTEM NAME:

Army Medical Procurement Applicant
Files.

SYSTEM LOCATION:

Primary location: Commander, U.S.
Army Recruiting Command, ATTN:
Health Services Division, Fort Knox, KY
40121-2726.

Secondary location: Army Medical
Department Procurement Counselor
field offices. Official mailing addresses
are published as an appendix to the
Army’s compilation of record systems
notices.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Potential applicants for the Army
Medical Department procurement
programs, to include applicants for
appointment in the Regular Army and
U.S. Army Reserve.

CATEGORIES OF RECORDS IN THE SYSTEM:

Interview sheets, counselor
evaluations, resume, Curriculum Vitae,
autobiography, letters of
recommendation, selection/non-
selection letters, Special Orders,
correspondence to, from, and about
applicant; Selection Board/Committee
results, Statement of Interests,
Objectives and Motivation, Letter of
Appointment, service agreement,
Application for Appointment (DA Form
61), professional degrees, license
certifications, quality assurance
documents, prior service records,
physical, and birth certificate.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
10 U.S.C. 3013 and 4301.

PURPOSE(S):

To evaluate an applicant’s
acceptability and potential for
appointment in a component of the
Army Medical Department; to evaluate
qualifications for assignment to various
career areas; to determine educational
and experience background for award of
constructive service credit; to determine
dates of service and seniority; to
document service agreement with the
U.S. Army; to provide, statistical
information for effective management of
the Army Medical Department
Personnel Procurement Program.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The ‘Blanket Routine Uses’ set forth at
the beginning of the Army’s compilation
of systems of records notices also apply
to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Paper records in file folders.

RETRIEVABILITY:
By applicant’s surname.

SAFEGUARDS:
Records are restricted to designated

officials having need therefor in the

performance of official duties.

RETENTION AND DISPOSAL:

Records of selected applicants are
held for 10 years before being destroyed
by shredding; those for applicants not
selected are held 2 years and then
destroyed.

SYSTEM MANAGER(S) AND ADDRESS:

Commander, U.S. Army Recruiting
Command, ATTN: Health Services
Division, Fort Knox, KY 40121-2726.

NOTIFICATION PROCEDURE!

Individuals seeking to determine if
information about themselves is
contained in this record system should
address written inquiries to the
Commander, U.S. Army Recruiting
Command, ATTN: Health Services
Division, Fort Knox, KY 40121-2726.

For verification purposes, the
individual should provide full names,
Social Security Number, sufficient
details to permit locating pertinent
records, and signature.

RECORD ACCESS PROCEDURES:

Individuals seeking access to records
about themselves contained in this
record system should address written
inquiries to the Commander, U.S. Army
Recruiting Command, ATTN: Health
Services Division, Fort Knox, KY
40121-2726.

For verification purposes, the
individual should provide full name,
Social Security Number, sufficient
details to permit locating pertinent
records, and signature.

CONTESTING RECORD PROCEDURES:

The Army’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are contained in Army Regulation 340—
21; 32 CFR part 505; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:

From the individual; academic
transcripts; faculty evaluations;
employer evaluations; military
supervisor evaluations; American
Testing Program; Educational Testing
Service; selection board/committee
records; prior military service records.

EXEMPTIONS CLAIMED FOR THE SYSTEM:

Investigatory material compiled solely
for the purpose of determining
suitability, eligibility, or qualifications
for federal civilian employment,
military service, federal contracts, or
access to classified information may be
exempt pursuant to 5 U.S.C. 552a(k)(5),
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but only to the extent that such material
would reveal the identity of a
confidential source.

An exemption rule for this system has
been promulgated in accordance with
requirements of 5 U.S.C. 553(b)(1), (2),
and (3), (c) and (e) and published in 32
CFR part 505. For additional
information contact the system manager.

A0608a CFSC

SYSTEM NAME:

Family Life Communications
Information and Referral Service
(February 22, 1993, 58 FR 10154).

CHANGES:
* * * * *

SYSTEM LOCATION:

Delete entry and replace with ‘U.S.
Army Community and Family Support
Center, 2461 Eisenhower Avenue,
Alexandria, VA 22331-0301. Segments
of the system are located at Family
Assistance/Quality of Life Offices at
major commands and installations,
Army-wide.’

* * * * *

A0608a CFSC

SYSTEM NAME:

Family Life Communications
Information and Referral Service.

SYSTEM LOCATION:

U.S. Army Community and Family
Support Center, 2461 Eisenhower
Avenue, Alexandria, VA 22331-0301.
Segments of the system are located at
Family Assistance/Quality of Life
Offices at major commands and
installations, Army-wide.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Army service members, civilian
employees, their families, social service
organizations (Federal, State, local)
acting on behalf of the member,
employee, or family member. Other
military service personnel and civilian
employees may be included when such
individuals are stationed with Army
elements.

CATEGORIES OF RECORDS IN THE SYSTEM:

Name, mailing address and telephone
number of the individual,
documentation reflecting nature or basis
of service desired or required in the
following typical matters, but only to
the extent or degree required to
determine the proper office, command,
or installation that should handle
details, resolve problems, or provide
responses: Pay, medical, education,
housing, voting, commissary/exchange
privileges and practices, community

service programs provided by chaplains,
alcohol/drug abuse, Equal Employment
Opportunity; related processing papers.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations.

PURPOSE(S):

To provide assistance to service
members (active duty, reserve/ retired),
civilian employees and their families in
programs that affect family life.
Statistical data may be provided
commanders or managers at all levels of
the Army in support of their functions
or programs.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

Information may be disclosed to
bonafide Federal, State, or local social
service or welfare organizations.

The ‘Blanket Routine Uses’ set forth at
the beginning of the Army’s compilation
of systems of records notices also apply
to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE!

Paper records in file folders; magnetic
tape, disc, cassette.

RETRIEVABILITY:
By individual’s surname.

SAFEGUARDS:

Records are maintained in buildings
guarded by security personnel and
rooms are secured by locked doors
when not in use. All records are
restricted to individuals having official
need therefor in the performance of
their assigned duties. Information in
automated media is further protected by
an authorized password system for
access terminals, controlled access to
operation rooms, and controlled output
distribution.

RETENTION AND DISPOSAL:

Information is retained for 2 years
following resolution of the problem or
provision of information, after which it
is destroyed by shredding or erasing.
Information in automated media used to
provide statistical data is retained
indefinitely; however, individually
identifiable data are purged within 2
years following resolution of problem.

SYSTEM MANAGER(S) AND ADDRESS:

Commander, U.S. Army Community
and Family Support Center, 2461
Eisenhower Avenue, Alexandria, VA
22331-0301.

NOTIFICATION PROCEDURE:

Individuals wishing to inquire
whether this system of records contains
information about them should contact
either the Commander, U.S. Army
Community and Family Support Center,
2461 Eisenhower Avenue, Alexandria,
VA 22331-0301, or the Major Army
Command or installation to which
initial inquiry was directed.

Individual should provide his/her full
name, Social Security Number, current
address and telephone number, and
signature.

RECORD ACCESS PROCEDURES:

Individuals seeking access to records
about themselves should write the
Commander, U.S. Army Community
and Family Support Center, 2461
Eisenhower Avenue, Alexandria, VA
22331-0301 or the Major Army
Command or installation to which
initial inquiry was directed.

Individual should provide his/her full
name, Social Security Number, current
address and telephone number, and
signature.

CONTESTING RECORD PROCEDURES:

The Army’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are contained in Army Regulation 340—
21; 32 CFR part 505; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:

From the individual; his/her family;
social or welfare organizations under
Federal, State, or local jurisdiction;
official military or civilian records;
other components of the Department of
Defense.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

A0640 DARP

SYSTEM NAME:

Personnel Management/Action Officer
Files (February 22, 1993, 58 FR 10162).

CHANGES:

SYSTEM IDENTIFIER:

Delete entry and replace with ‘A0640
ARPC’.

* * * * *

SYSTEM MANAGER(S) AND ADDRESS:

Commander, U.S. Army Reserve
Personnel Center, ATTN: ARPC-IMG-F,
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9700 Page Boulevard, St. Louis, MO
63132-5200.

* * * * *

A0640 ARPC

SYSTEM NAME!

Personnel Management/Action Officer
Files.

SYSTEM LOCATION:

U.S. Army Reserve Personnel Center,
9700 Page Boulevard, St. Louis, MO
63132-5200.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Members of the Individual Ready
Reserve (IRR), Standby Reserve, Retired
Reserve, unit personnel.

CATEGORIES OF RECORDS IN THE SYSTEM:

Correspondence; orders; pay
vouchers; efficiency reports; assignment
instructions; medical evaluations;
request for waiver of disqualifications;
grade determinations; flagging actions
which preclude completion of favorable
personnel actions; transcripts; requests
for transfer to another Branch, status, or
service; claims for pay; assignment
instructions for Active Duty or Active
Duty for Training; applications for delay
or exemption from Active Duty/Active
Duty for Training; nominations for
decorations or awards; notification of
removal from active Reserve status for
physical disqualification, non-
participation, being passed over twice
for promotion, or elimination action;
application for waiver of
disqualifications for enlistment in U.S.
Army Reserves; request for discharge or
voiding of enlistments; requests for
transfer to or from the Ready Reserve,
Standby Reserve, or Retired Reserve;
claims for pay not received while on
active duty; request for assignment/
attachment to Army National Guard
units, mobilization designation
positions or detachments, reinforcement
training units, and U.S. Army Reserve
school student detachments;
applications for participation in Army
Reserve Logistics Career Program and
Foreign Area Officer Program; decisions
pertaining to the career management of
officers and senior enlisted personnel.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations; 10 U.S.C. 3013; and E.O.
9397 (SSN).

PURPOSE(S):

To respond to inquiries from an
individual or other government agencies
concerning reserve status of Army
personnel.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The ‘Blanket Routine Uses’ set forth at
the beginning of the Army’s compilation
of systems of records notices also apply
to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Paper records in file cabinets; card
files.

RETRIEVABILITY:
By individual’s surname.

SAFEGUARDS:

Records are accessed only by
designated individuals having official
need therefore in the performance of
assigned duties.

RETENTION AND DISPOSAL:

Records are maintained for a period of
6 months to 3 years depending on the
type of action involved, after which they
are destroyed by shredding.

SYSTEM MANAGER(S) AND ADDRESS:

Commander, U.S. Army Reserve
Personnel Center, ATTN: ARPC-IMG-F,
9700 Page Boulevard, St. Louis, MO
63132-5200.

NOTIFICATION PROCEDURE:

Individuals seeking to determine if
information about themselves is
contained in this record system should
address written inquiries to the
Commander, U.S. Army Reserve
Personnel Center, ATTN: ARPC-IMG-F,
9700 Page Boulevard, St. Louis, MO
63132-5200.

For verification purposes, individual
should provide full name, and current
and telephone number.

RECORD ACCESS PROCEDURES:

Individuals seeking access to records
about themselves contained in this
record system should address written
inquiries to the Commander, U.S. Army
Reserve Personnel Center, ATTN:
ARPC-IMG-F, 9700 Page Boulevard, St.
Louis, MO 63132-5200.

For verification purposes, individual
should provide full name, and current
address and telephone number.

CONTESTING RECORD PROCEDURES:

The Army’s rules for accessing
records, and for contesting contents and

appealing initial agency determinations
are contained in Army Regulation 340—
21; 32 CFR part 505; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:

From the individual; Army records
and reports.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

A0640-10 DARP

SYSTEM NAME!

Philippine Army Files (February 22,
1993, 58 FR 10163).

CHANGES:!

SYSTEM IDENTIFIER:

Delete entry and replace with ‘A0640—
10 ARPC’.

* * * * *

SYSTEM MANAGER(S) AND ADDRESS:

Delete entry and replace with
‘Commander, U.S. Army Reserve
Personnel Center, ATTN: ARPC-IMG-F,
9700 Page Boulevard, St. Louis, MO
63132-5200.’

* * * * *

A0640-10 ARPC

SYSTEM NAME:
Philippine Army Files.

SYSTEM LOCATION:

U.S. Army Reserve Personnel Center,
9700 Page Boulevard, St. Louis, MO
63132-5200.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Members of the Philippine
Commonwealth Army who were
inducted for service with the U.S.
Armed Forces Far East under the
Military Order of the President of the
United States dated July 26, 1941;
Philippines who served in Guerrilla
units officially recognized and listed in
the Recognized Philippine Guerrilla
Rosters.

CATEGORIES OF RECORDS IN THE SYSTEM:

World War Il claim folders which
contain enlistment papers, orders
inducting individual into U.S. Armed
Forces Far East service, soldier’s
qualification card, unit orders of
assignment, efficiency rating sheets, pay
vouchers or receipts, affidavits and
certificates, service records,
determination of status under the
Missing Persons Act.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

10 U.S.C. 3013; 37 U.S.C. 556; and 38
U.S.C. 107.
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PURPOSE(S):

To answer inquiries regarding
individuals who served, or allegedly
served, with the Philippine
Commonwealth Army including
recognized Guerrilla Forces, during
World War I, in the Philippines.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

To the Department of Veterans Affairs
to verify or certify service with the U.S.
Armed Forces Far East or recognized
guerrilla units; provide available
medical records or other documents to
assist in determining benefits.

To the Department of Justice to certify
or verify service regarding application of
individual for citizenship.

To the Department of Health and
Human Services to verify type of service
that is used to assist in determining
eligibility for benefits.

To the Department of State to provide
statement of service or verification of
type of service performed.

The ‘Blanket Routine Uses’ set forth at
the beginning of the Army’s compilation
of systems of records notices also apply
to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:
Paper records in file folders.

RETRIEVABILITY:

By name, service number, VA claim
number, units assigned to during period
of service in question, names of parents,
birth date and place, name of spouse
and children if applicable. (Due to
similarity of names complete file must
be screened to determine proper
individual.)

SAFEGUARDS:

Records are maintained in area
accessible only to designated personnel
having official need therefor.

RETENTION AND DISPOSAL:
Records are permanent.

SYSTEM MANAGER(S) AND ADDRESS:

Commander, U.S. Army Reserve
Personnel Center, ATTN: ARPC-IMG-F,
9700 Page Boulevard, St. Louis, MO
63132-5200.

NOTIFICATION PROCEDURE:

Individuals seeking to determine if
information about themselves is
contained in this record system should
address written inquiries to the
Commander, U.S. Army Reserve
Personnel Center, ATTN: ARPC-IMG-F,
9700 Page Boulevard, St. Louis, MO
63132-5200.

For verification purposes, individual
should provide full name, service
number, VA claim number, if
applicable, and name and/or number of
the unit to which assigned during the
period of service.

RECORD ACCESS PROCEDURES:

Individuals seeking access to records
about themselves contained in this
record system should address written
inquiries to the Commander, U.S. Army
Reserve Personnel Center, ATTN:
ARPC-IMG-F, 9700 Page Boulevard, St.
Louis, MO 63132-5200.

For verification purposes, individual
should provide full name, service
number, VA claim number, if
applicable, and name and/or number of
the unit to which assigned during the
period of service.

CONTESTING RECORD PROCEDURES:

The Army’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are contained in Army Regulation 340—
21; 32 CFR part 505; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:
From records of military service
compiled during period of individual’s
service with the Philippine
Commonwealth Army and/or the U.S.
Armed Forces Far East prior to
December 7, 1941 up to August 1945.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

A0640-10b NGB

SYSTEM NAME!:
Military Personnel Records Jacket

(NGB) (February 22, 1993, 58 FR 10164).

CHANGES:
* * * * *

SYSTEM MANAGER(S) AND ADDRESS:

Delete entry and replace with
‘National Guard Bureau, Army National
Guard Readiness Center, ATTN: NGB-
ARP-C, 111 George Mason Drive,
Arlington, VA 22204-1382.’

* * * * *

A0640-10b NGB

SYSTEM NAME!

Military Personnel Records Jacket
(NGB).

SYSTEM LOCATION:

The custodian of the Military
Personnel Record will either be the
State Personnel Service Center (PSC)
located in conjunction with the Office of
the Adjutant General or each National
Guard Armory in those non-PSC states:
Guam, Puerto Rico, the Virgin Islands,
and the District of Columbia.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All members of the Army National
Guard not on active duty.

CATEGORIES OF RECORDS IN THE SYSTEM:

Categories of records are outlined in
AR 640-10. Examples of the type of
document included in the Military
Personnel Records Jacket (DA Form 201)
are the individual’s service agreement,
record of emergency data, certificates of
release or discharge from active duty
(DD Form 214) and other service
computation documents, active duty
orders, military occupational specialty
orders, Servicemen'’s Group Life
Insurance election, security
questionnaire and clearance, transfer
requests and orders, promotions,
reductions, personnel qualification
record (DD Form 2091), oath of
extensions of enlistment, selective
reserve incentive program agreements,
notice of basic eligibility (NOBE) for Gl
Bill, and discharge documents and
orders.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations; 10 U.S.C. 3013; and E.O.
9397 (SSN).

PURPOSE(S):

These records are created and
maintained to: Manage the member’s
National Guard Service effectively;
Historically document the member’s
military service; and Safeguard the
rights of members and the Army.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

To the Central Intelligence Agency;
Department of Agriculture; Department
of Commerce; Department of Health and
Human Services; Department of
Education; Department of Labor;
Department of State; Department of the
Treasury; Department of Transportation;
Federal Aviation Agency; National
Transportation Safety Board; American
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Battle Monuments Commission;
Department of Veterans Affairs; Federal
Communications Commission; U.S.
Postal Service; Office of Personnel
Management; Selective Service System;
Social Security Administration; state,
county and city welfare organizations
when information is required to
consider applications for benefits; penal
institutions when the individual is a
patient or an inmate; state, county and
city law enforcement authorities.

NOTE: Record of the identity,
diagnosis, prognosis, or treatment of any
client/patient, irrespective of whether or
when he/she ceases to be a client/
patient, maintained in connection with
the performance of any alcohol or drug
abuse prevention and treatment
function conducted, regulated, or
directly or indirectly assisted by any
department or agency of the United
States, shall, except as provided therein,
be confidential and be disclosed only for
the purposes and under the
circumstances expressly authorized in
42 U.S.C. 290dd-2. This statute takes
precedence over the Privacy Act of 1974,
as amended, in regard to accessibility of
such records except to the individual to
whom the record pertains. Blanket
Routine Uses do not apply to these
records.

The ‘Blanket Routine Uses’ set forth at
the beginning of the Army’s compilation
of systems of records notices also apply
to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:
Paper records in file folders.

RETRIEVABILITY:
By individual’s name.

SAFEGUARDS:

Records maintained in areas
accessible only to authorized personnel
having need therefor in the performance
of official business. The Military
Personnel Records Jacket is transferred
from station to station in the personal
possession of the individual whose
record it is, or by U.S. Postal Service.

RETENTION AND DISPOSAL:

Military personnel records are
retained until updated or service of
individual is terminated. Following
separation, the disposition of the
records is to the U.S. Army Reserve
Personnel Center or to the National
Personnel Records Center in accordance
with 640-10.

SYSTEM MANAGER(S) AND ADDRESS:

National Guard Bureau, Army
National Guard Readiness Center,

ATTN: NGB-ARP-C, 111 George Mason
Drive, Arlington, VA 22204-1382.

NOTIFICATION PROCEDURE:

Individuals seeking to determine if
information about themselves is
contained in this record system should
address written inquiries to the
commander of the unit to which the
Army National Guard member is
assigned.

For separated personnel, information
may be obtained from the Commander,
U.S. Army Reserve Personnel Center,
9700 Page Boulevard, St. Louis, MO
63132-5200.

For discharged or deceased personnel,
contact the National Personnel Records
Center, 9700 Page Boulevard, St. Louis,
MO 63132-5200.

For verification purposes, individual
should provide full name, service
identification number, current military
status, and current address.

RECORD ACCESS PROCEDURE:

Individuals seeking access to records
about themselves contained in this
record system should address written
inquiries to the commander of the unit
to which the Army National Guard
member is assigned.

For separated personnel, information
may be obtained from the Commander,
U.S. Army Reserve Personnel Center,
9700 Page Boulevard, St. Louis, MO
63132-5200.

For discharged or deceased personnel,
contact the National Personnel Records
Center, 9700 Page Boulevard, St. Louis,
MO 63132-5200.

For verification purposes, individual
should provide full name, service
identification number, current military
status, and current address.

For personal visits, the requester
should provide acceptable
identification, i.e., military
identification card or other
identification normally acceptable in
the transaction of business.

CONTESTING RECORD PROCEDURES:

The Army’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are contained in Army Regulation 340-
21; 32 CFR part 505; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:

From the individual, educational and
financial institutions, law enforcement
agencies, personal references provided
by the individual, Army records and
reports, third parties when information
furnished relates to the service
member’s status.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

A0640-10c NGB

SYSTEM NAME:

Official Military Personnel File (Army
National Guard) (February 22, 1993, 58
FR 10165).

CHANGES:!

SYSTEM IDENTIFIER:

Delete entry and replace with ‘A0600—
8-104c NGB'.

* * * * *

SYSTEM LOCATION:

Delete entry and replace with
‘National Guard Bureau, Army National
Guard Readiness Center, ATTN: NGB-
ARP-CO, 111 George Mason Drive,
Arlington, VA 22204-1382.’

* * * * *

STORAGE:

Delete entry and replace with
‘Microfiche are stored on (PERMS/ODI)
Personnel Electronic Record
Management System/Optical Digital
Imagery. Temporary files purged and
scanned on ODI, selected data
automated for management purposes on
disks, and (COM) Computer Output
Microfiche.’

* * * * *

SYSTEM MANAGER(S) AND ADDRESS:

Delete entry and replace with
‘National Guard Bureau, Army National
Guard Readiness Center, ATTN: NGB-
ARP-CO, 111 George Mason Drive,
Arlington, VA 22204-1382.’

* * * * *

A0640-8-104c NGB

SYSTEM NAME:

Official Military Personnel File (Army
National Guard) (February 22, 1993, 58
FR 10165).

SYSTEM LOCATION:

National Guard Bureau, Army
National Guard Readiness Center,
ATTN: NGB-ARP-CO, 111 George
Mason Drive, Arlington, VA 22204—
1382.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Each commissioned or warrant officer
in the Army National Guard not on
active duty.

CATEGORIES OF RECORDS IN THE SYSTEM:
Records include enlistment contract,
physical evaluation board proceedings;
statement of service; group life
insurance election; emergency data
form; application for appointment;
qualification/evaluation report; oath of
office; medical examination; security
clearance; application for retired pay;
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application for correction of military
records; application for active duty;
transfer or discharge; active duty report;
voluntary reduction; line of duty and
misconduct determinations; discharge
or separation reviews; police record
checks; consent/declaration of parent/
guardian; award recommendations;
academic reports; casualty reports; field
medical card; retirement points;
deferment; pre-induction processing
and commissioning data; transcripts of
military records; survivor benefit plans;
efficiency reports; records of
proceedings, 10 U.S.C. 815 and
appellate actions; determination of
moral eligibility; waiver of
disqualifications; temporary disability
record; change of name; statements for
enlistment; retired benefits; application
for review by physical evaluation board;
birth certificate; citizenship statements
and status; educational transcripts;
flight status board reviews; efficiency
appeals; promotion/reduction/
recommendations approvals/
declinations announcements/
notifications and reconsiderations;
notification to deferred officers and
promotion passover notifications;
absence without leave and desertion
records; FBI reports; Social Security
Administration correspondence;
miscellaneous correspondence,
documents, and orders relating to
military service including information
pertaining to dependents, inter or
intraservice details, determinations,
reliefs; pay entitlements, releases,
transfers; and other relevant documents.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations; 10 U.S.C. 3013; and E.O.
9397 (SSN).

PURPOSE(S):

These records are created and
maintained to manage the member’s
Army National Guard service
effectively; document the member’s
military service history; and, safeguard
the rights of the member and the Army.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

To the Department of State to issue
passport/visa; to document persona-
non-grata status, attache assignments,
and related administration of personnel
assigned and performing duty with the
Department of State.

To the Department of Justice to file
fingerprint cards; to perform
intelligence function.

To the Department of Labor to
accomplish actions required under
Federal Employees Compensation Act.

To the Department of Health and
Human Services to provide services
authorized by medical and health
functions authorized by 10 U.S.C. 1074—
1079.

To the Atomic Energy Commission to
accomplish requirements incident to
Nuclear Accident/Incident Control
Officer functions.

To the American Red Cross to
accomplish coordination and complete
service functions including blood donor
programs and emergency investigative
support and notifications.

To the Federal Aviation Agency to
obtain flight certification and licenses.

To the General Services
Administration for records storage,
archival services, and for printing of
directories and related material
requiring personal data.

To the U.S. Postal Service to
accomplish postal service authorization.

To the Department of Veterans Affairs
to provide information relating to
benefits, pensions, in-service loans,
insurance, and appropriate hospital
support.

To the Bureau of Immigration and
Naturalization to comply with statutes
relating to in-service alien registration,
and annual residence information.

To the Office of the President of the
United States of America: To exchange
required information relating to White
House Fellows, regular Army
promotions, aides, and related support
functions staffed by Army members.

To the Federal Maritime Commission
to obtain licenses for military members
accredited as captain, made, and harbor
master for duty as Transportation Corps
warrant officer.

To each state and U.S. possession to
support state bonus applications; to
fulfill income tax requirements
appropriate to the service member’s
home of record; to record name changes
in state bureaus of vital statistics; and
for National Guard Affairs.

To civilian educational, and training
institutions to accomplish student
registration, tuition support, Graduate
Record Examination tests requirement,
and related school requirements
incident to in-service education
programs in compliance with 10 U.S.C.,
Chapters 102 and 103.

To the Social Security Administration
to obtain or verify Social Security
Numbers; to transmit Federal Insurance
Compensation Act deductions made
from in-service members’ wages.

To the Department of Transportation
to coordinate and exchange necessary
information pertaining to inter-service
relationships between U.S. Coast Guard
and Army National Guard when service
members perform duty with the U.S.
Coast Guard elements or training
activities.

To Civil Authorities for Compliance
with 10 U.S.C. 814.

NOTE: Record of the identity,
diagnosis, prognosis, or treatment of any
client/patient, irrespective of whether or
when he/she ceases to be a client/
patient, maintained in connection with
the performance of any alcohol or drug
abuse prevention and treatment
function conducted, regulated, or
directly or indirectly assisted by any
department or agency of the United
States, shall, except as provided therein,
be confidential and be disclosed only for
the purposes and under the
circumstances expressly authorized in
42 U.S.C. 290dd-2. This statute takes
precedence over the Privacy Act of 1974,
in regard to accessibility of such records
except to the individual to whom the
record pertains. Blanket Routine Uses
do not apply to these records.

The ‘Blanket Routine Uses’ set forth at
the beginning of the Army’s compilation
of systems of records notices also apply
to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE!

Microfiche are stored on (PERMS/
ODI) Personnel Electronic Record
Management System/Optical Digital
Imagery. Temporary files purged and
scanned on ODI, selected data
automated for management purposes on
disks, and (COM) Computer Output
Microfiche.

RETRIEVABILITY:
By Social Security Number.

SAFEGUARDS:!

Records are maintained in secured
areas accessible only to authorized
personnel; automated media protected
by authorized password system for
access terminals, controlled access to
operation rooms, and controlled output
distribution.

RETENTION AND DISPOSAL:

Microfiche and paper records are
permanent: retained in active file until
termination of service following which
they are retired to the custody of the
Commander, U.S. Army Reserve
Personnel Center, 9700 Page Boulevard,
St. Louis, MO 63132-5200.



Federal Register / Vol. 62, No. 246 / Tuesday, December 23, 1997 / Notices

67067

SYSTEM MANAGER(S) AND ADDRESS:

National Guard Bureau, Army
National Guard Readiness Center,
ATTN: NGB-ARP-CO, 111 George
Mason Drive, Arlington, VA 22204—
1382.

NOTIFICATION PROCEDURE:

Individuals seeking to determine if
information about themselves is
contained in this record system should
address written inquiries to the National
Guard Bureau, Army National Guard
Readiness Center, ATTN: NGB-ARP-CO,
111 George Mason Drive, Arlington, VA
22204-1382.

For verification purposes, individual
should provide full name, service
identification number, current or former
military status, current home address,
and signature.

RECORD ACCESS PROCEDURE:

Individuals seeking access to records
about themselves contained in this
record system should address written
inquiries to the National Guard Bureau,
Army National Guard Readiness Center,
ATTN: NGB-ARP-CO, 111 George
Mason Drive, Arlington, VA 22204—
1382.

For verification purposes, individual
should provide full name, service
identification number, current or former
military status, current home address,
and signature.

CONTESTING RECORD PROCEDURES:

The Army’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are contained in Army Regulation 340—
21; 32 CFR part 505; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:

From the individual, educational and
financial institutions, law enforcement
agencies, personal references provided
by the individual, Army records and
reports, third parties when information
furnished relates to the Service
member’s status.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

[FR Doc. 97-33364 Filed 12-22-97; 8:45 am)]

BILLING CODE 5000-04-F

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
ACTION: Submission for OMB review;
comment request.

SUMMARY: The Deputy Chief Information
Officer, Office of the Chief Information

Officer, invites comments on the
submission for OMB review as required
by the Paperwork Reduction Act of
1995.

DATES: Interested persons are invited to
submit comments on or before January
22, 1998.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Dan Chenok, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503. Requests for copies of the
proposed information collection
requests should be addressed to Patrick
J. Sherrill, Department of Education, 600
Independence Avenue, S.W., Room
5624, Regional Office Building 3,
Washington, DC 20202—-4651.

FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill (202) 708-8196.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—-8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency'’s ability to perform its
statutory obligations. The Deputy Chief
Information Officer, Office of the Chief
Information Officer, publishes this
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., hew, revision, extension, existing
or reinstatement; (2) Title; (3) Summary
of the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment at
the address specified above. Copies of
the requests are available from Patrick J.
Sherrill at the address specified above.

Dated: December 17, 1997.
Gloria Parker,

Deputy Chief Information Officer, Office of
the Chief Information Officer.

Office of Vocational and Adult
Education

Type of Review: New.

Title: Case Studies of the
Implementation of the Crossroads Cafe
Project.

Frequency: Weekly.

Affected Public: Individuals or
households; Businesses or other for-
profit; State, local or Tribal Gov’t, SEAs
or LEAs.

Reporting and Recordkeeping Burden:

Responses: 316.
Burden Hours: 1,458.

Abstract: This study is designed to
provide the U.S. Department of
Education with information on the
implementation of the Crossroads Cafe
Project, a distance education model for
delivering English-as-a-Second
Language (ESL) services to adult ESL
learners. T